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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946 ed. 601 e¢ seg.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 e¢ seg.), the Grain Stand- 
ards Act (7 U.S. C. 1946 ed. 71 e¢ seg.), the Packers and Stockyards 
Act, 1921 (7 U. S. C. 1946 ed. 181 e¢ seg.), and the Perishable Agri- 
cultural Commodities Act, 1980 (7 U.S. C. 1946 ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest and Subject Index, lists 
of decisions reported, statutes, orders, etc., construed, and statistical 
and other tables will be found at the end of No. 12 (December) issue 
of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the deci- 
sions will be available through the Superintendent of Documents, U. 8S. 
Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(No. 2557) 


Eastern Livestock Commission Company v. Rupnickx Livestock 
Sates Co. P&S Doc. No. 1900. Decided September 15, 1950. 


Reparation—Failure to Pay Purchase Price 


Respondent’s failure to pay for animals purchased from complainant is an un- 
just practice in violation of section 307 of the Packers and Stockyards Act 
for which complainant is entitled to an award of reparation in the amount 
of the purchase price.* 


Principal and Agent—Estoppel of Denial of Authorization 


Inasmuch as it was respondent’s generally known and accepted practice to buy 
and pay for animals selected by a packer’s representative he is estopped to 
deny an obligation to pay on the ground that the purchase involved here was 
not specifically authorized.* 

Mr. John O. Herrmann, of Baltimore, Maryland, for complainant. Mr. Wilfred 
T. McQuaid, of Baltimore, Maryland, for respondent. Mr. William E£. 
Bethards, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ segq.). 

On September 21, 1949, the Eastern Livestock Commission Com- 
pany, Union Stock Yards, Baltimore, Maryland, filed an informal 
complaint against Rudnick Livestock Sales, Dover, Delaware, a part- 
nership. On February 3, 1950, a formal complaint was filed claiming 
reparation in the amount of $1242.70 from respondent. The amount 
claimed is the sum of the purchase prices of 33 calves alleged to have 
been sold “outright” to respondent through one Sol Schwartz on June 
27, 1949, at the Union Stock Yards, Baltimore, Maryland. The formal 
complaint states that respondent has refused to pay for the calves. 

A copy of the formal complaint and a copy of a report of investiga- 
tion made by the Packers and Stockyards Division, Livestock Branch, 
were served upon the respondent. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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On March 14, 1950, Wilfred T. McQuaid, attorney for respondent, 
filed an answer denying respondent’s responsibility for the purchase 
by Schwartz and requesting an oral hearing on the facts. A copy of 
respondent’s answer was served upon the complainant. 

A hearing was held on May 10, 1950, at Baltimore, Maryland. Mr. 
Jesse Hurd, part owner of the Eastern Livestock Commission Com- 
pany appeared on behalf of the complainant. W.T. McQuaid, attor- 
ney at law, 1310 Fidelity Building, Baltimore, represented the 
respondent. 

Suggested Findings of Fact, Conclusion and Order have been filed 
‘by each of the parties. 

The record demonstrates that there is no question as to the fact that 
the calves were purchased from complainant by Sol Schwartz for 
the American Packing Company. It is also clear that there was an 
arrangement between Jacob Rudnick, one of the respondent partners, 
and certain commission firms, including the complainant firm, pro- 
viding that livestock selected by the American Packing Company 
would be weighed to and paid for by respondent. However, respond- 
ent maintains that this agreement was limited to sales made with the 
specific approval of Jacob Rudnick. Respondent further contends 
that the sale considered here was made without the specific approval 
of Jacob Rudnick on a day when he was not present at the stockyard, 
and so respondent denies responsibility for the purchase price of the 
animals. 

Complainant does not aver that Jacob Rudnick gave specific ap- 
proval of the sale involved here, but contends, in effect, that because 
of respondent’s generally known and accepted practice of paying for 
animals selected by the agent of American Packing Company as well 
as Jacob Rudnick’s representations, complainant relied upon respond- 
ent and was entitled to look to respondent for payment for the animals. 

The sole question for consideration here, therefore, is one of estop- 
pel, i. e., did Jacob Rudnick by previous conduct preclude respondent 
from denying an obligation to pay for the animals on the ground that 
the purchase was not authorized specifically. 

Jesse Hurd and Harry Baugher testified that, while Jacob Rudnick 
was usually present when selections were made by American Packing 
Company, he was not always present and that purchases made in his 
absence had been billed to and paid for by respondent. John F. 
Pennock testified that respondent had spoken to him of Schwartz, in 
the presence of Schwartz, as follows: “He is all right. Sell him any- 
thing he wants and weigh it to Jake Rudnick” (p. 30). Pennock also 
testified that he knew nothing of American Packing Company “in 
the deal” and that he was selling to Schwartz and charging to Rud- 
nick (pp. 30,31). Harry Baugher also testified that he sold animals 
to Schwartz when Rudnick was not present (pp. 47, 48) and further 
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testified as follows: “* * * Mr. Rudnick has told me anything I 
sold Mr. Schwartz was all right; and we sent the bill to Mr. Rud- 
nick” (p. 48). 

Jacob Rudnick testified that he bought a lot of cattle for American 
Packing Company and charged that company a buying commission 
(p. 50). He also testified that he had never authorized any dealer 
or a representative of any dealer to weigh cattle to him for American 
Packing Company. Mr. Rudnick’s testimony is uncorroborated. He 
did not call Schwartz or any other witness. 

The weight of the evidence is to the effect that it was a practice 
to weigh animals selected by American Packing Company’s repre- 
sentative to respondent, bill respondent and be paid by respondent 
even though Jacob Rudnick was not present when the selection of 
the animals was made. 


FINDINGS OF FACT 


1. The complainant, Eastern Livestock Commission Company, a 
partnership, is a registered market agency at Union Stock Yards, 
Baltimore, Maryland. 

2. The respondent, Rudnick Livestock Sales Co., a partnership, is 
registered as a dealer to buy and sell livestock at the Union Stock 
Yards, Baltimore, Maryland. 

3. There was an oral agreement between Jacob Rudnick and certain 
commission men at the Union Stock Yards, Baltimore, Maryland, 
providing for the sale of animals selected by Sol Schwartz, a repre- 
sentative of the American Packing Company, to respondent. 

4. Numerous sales of livestock were made to respondent under this 
agreement by various commission firms, including complainant, prior 
to the date of the transaction involved in this proceeding and the 
livestock sold was paid for by respondent. 

5. On June 27, 1949, complainant’s salesman, Pennock, at the in- 
stance of Sol Schwartz, weighed the 33 calves involved here to re- 
spondent at a total price of $1242.70, and subsequently billed 
respondent in that amount. 

6. On July 5, 1949, complainant received the check of the American 
Packing Company in the amount of $1242.70 enclosed in an envelope 
of the Rudnick Livestock Sales Co. 

7. The check was dishonored and subsequently the American Pack- 
ing Company was found to be bankrupt. 

8. Complainant has not been paid for the 33 calves. 

9. The complaint was filed within 90 days after the cause of 
action accrued. 
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CONCLUSIONS 










It is concluded that respondent, through its agent, Jacob Rudnick, 
authorized the purchase of livestock selected by Sol Schwartz which 
was destined for delivery to the American Packing Company. It is 
further concluded that, pursuant to this authority, Schwartz selected 
and complainant sold the 33 calves at the purchase price of $1,242.70 to 
respondent and that respondent has not paid for the animals. Failure 
to pay for livestock purchased at a posted stockyard is an unjust 
practice and as such, a violation of Section 307 of the Packers and 
Stockyards Act. Accordingly, complainant is entitled to reparation. 
There is no controversy with respect to the amount involved and so, 
even in the absence of proof, the amount of the purchase price may be 
taken as a measure of complainant’s damage. No claim for damages 
other than the purchase price has been made. 







ORDER 


The respondent shall pay to the complainant, within 30 days from 
the date hereof, $1,242.70 as reparation with interest thereon at the 
rate of five percent per annum from June 27, 1949, until paid. 

A copy hereof shall be served upon each of the parties by registered 
mail or in person. 


(No. 2558) 


Wurre Horse Market v. Oscar ApperHotpt. PACA Doc. No. 5400. 
Decided September 6, 1950. 


Failure to Pay Agreed Amount—Default 


Where complainant filed a complaint seeking recovery of the amount agreed upon 
in connection with potatoes sold to respondent and the latter failed to answer 
the complaint, held, that respondent’s failure to answer constitutes an admis- 
sion of the facts alleged in the complaint, and his failure to pay the amount 
agreed upon is a violation of the act for which complainant is entitled to an 
award of reparation in the amount due, with interest.* 


LORE LI BORE NTR NEN 


Mr. Rudolph Eisner, of Trenton, New Jersey, for complainant. Mr. BH. D. Mul- 
ville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


SET 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). Infor- 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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mal complaint was received February 7, 1950. Formal complaint was 
received July 19, 1950, alleging that on or about January 12, 1950, 
complainant sold to respondent a truckload of 250 100-pound sacks of 
New Jersey potatoes, which were personally examined by respondent 
and transported, in interstate commerce, on respondent’s truck. Com- 
plainant requests an award of reparation in the amount of $482.50. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation of the informal complaint and a copy of its report 
was served on complainant’s attorney July 1, 1950. On July 6, 1950, 
copies of the report of investigation and the formal complaint were 
served on respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days there- 
after and that, in accordance with section 47.8 (c) of the rules of 
practice, failure to file an answer would constitute an admission of 
the facts alleged in the complaint. Respondent did not file an answer. 
The issuance of an order is therefore authorized without further pro- 
ceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of George Harry and 
Donald Block, trading as White Horse Market, whose address is 
2801 South Broad Street, Trenton, New Jersey. 

2. Respondent is an individual, Oscar Adderholdt, whose address 
is Cornelia, Georgia. Respondent was not licensed, but was subject 
to license at the time of the transaction set forth in the complaint. 
Respondent subsequently obtained a license and paid arrearage cover- 
ing the period of the transaction involved herein. 

3. On or about January 12, 1950, in the course of interstate com- 
merce, respondent purchased from complainant, on the basis of re- 
spondent’s inspection, 250 100-pound sacks of New Jersey potatoes, 
f. o. b. Trenton, New Jersey, and agreed to pay complainant $482.50 
in connection therewith. 

4. Respondent accepted the potatoes and transported them in his 
own truck from Trenton, New Jersey, to his place of business in 
Cornelia, Georgia. 

5. Respondent has not paid complainant the agreed obligation of 
$482.50, or any part thereof. 

6. Informal complaint was received February 7, 1950, which was 
within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided for in the rules of practice (7 CFR 47.8 (c)). 
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The record discloses that respondent purchased from complainant 
one truckload of New Jersey potatoes consisting of 250 100-pound 
sacks, f. o. b. Trenton, New Jersey; and that respondent inspected and 
accepted the potatoes and transported them in his truck from Trenton, 
New Jersey, to his place of business in Cornelia, Georgia. It appears 
from the report of investigation and the formal complaint that after 
the sale, respondent gave complainant two checks totaling $482.50. 
Complainant presented the checks for payment and they were returned 
unpaid. By this proceeding, complainant seeks to recover the amount 
due. 

Respondent’s failure to pay promptly the amount due in connection 
with the transaction is in violation of section 2 of the act. Complain- 
ant should be awarded reparation in the amount of $482.50, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $482.50, with interest thereon at the 
rate of 5 percent per annum from February 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2559) 


D. L. Prazza Company v. At Katser & Bros., Inc. PACA Doc. No. 
5125. Decided September 14, 1950. 


Rejection without Reasonable Cause—Evidence—Failure to Establish 
Representations—Damages 


Where complainant contracted to sell to respondent a carload of grapes U. S. 
No. 1 Table grade, f. o. b. acceptance final, and respondent claiming com- 
plainant expressly represented the grapes were federally inspected at ship- 
ping point and certified as to grade, rejected the grapes because they had 
not been certified as to grade and because they were not U. S. No. 1 Table 
grade on arrival, held, that the evidence establishes there was no express 
representation as claimed by complainant and that the rejection was without 
reasonable cause for which reparation should be awarded complainant for 
the contract price less the amounts complainant received upon resale of the 
grapes and from a carrier claim.* 


Failure to Show Assent to Mutual Rescission 


Where respondent rejected a carload of grapes purchased from complainant, 
claiming that it was not liable thereunder in absence of federal shipping 
point certificate as to the grade represented, and complainant notified re- 





*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—EHd. 
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spondent that the rejection would not be recognized and a complaint for 
damages under the act would be filed against respondent, held, that com- 
plainant in retaking possession of the grapes and reselling them did not 
assent to the proposed rescission but the retaking was for the purpose of 
minimizing damages.* 

D. L. Piazza Company, of Minneapolis, Minnesota, complainant pro se. Messrs. 
Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Informal 
complaint was received March 10, 1948. Formal complaint was filed 
July 6, 1948, alleging that complainant sold to respondent a carload of 
California Seedless Grapes, Exclusive Brand, U. S. No. 1 at shipping 
point, Reedley, California, f. 0. b. acceptance final, but that respondent 
rejected the carload of grapes at Chicago, Illinois, and that on resale 
the complainant suffered damages to the extent of $660.89. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation in connection with this complaint, and a copy of 
its report of investigation was served upon complainant on April 7, 
1949. On the same date, respondent was served with copies of the 
report of investigation and formal complaint. 

On May 10, 1949, respondent filed an answer and counterclaim. Re- 
spondent’s answer alleges that the contract called for grapes graded 
U. S. No. 1, federally inspected at shipping point; that the grapes 
were not inspected at shipping point; that they failed to grade U. S. 
No. 1 on arrival at Chicago; and that complainant repossessed the 
carload, thus relieving respondent of liability. 

Respondent’s counterclaim alleges that it had a contract with a 
purchaser of the grapes wherein it would realize a profit of $442, 
but that because of complainant’s failure to make good delivery, it 
lost the sale and respondent’s counterclaim seeks to recover the $442 
from complainant. The complainant filed a reply to respondent’s 
answer May 20, 1949, denying respondent’s allegations and reaffirming 
the allegations in its complaint as originally filed. 

A hearing was held in Chicago, Illinois, on October 21, 1949. The 
complainant was represented by one of the partners of the complainant 
partnership and the respondent was represented by counsel. Both 
parties have filed briefs. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 94A.D. 
FINDINGS OF FACT 


1. Complainant, D. L. Piazza Company, is a partnership composed 
of David L. Piazza, Samuel L. Piazza, and Providence Piazza, whose 
address is 100 North 7th Street, Minneapolis, Minnesota. 

2. Respondent, Al Kaiser & Bros., Inc., is a corporation whose 
address is 216 South Water Market, Chicago, Illinois. At the time of 
the transaction complained of herein, respondent was licensed under 
the act. 

3. On or about September 4, 1947, in the course of interstate com- 
merce, complainant sold to respondent one carload consisting of 1,105 
lugs of California Seedless Grapes, Exclusive Brand, U. S. No. 1 at 
shipping point, at $1.75 per lug, plus precooling $20, f. 0. b. acceptance 
final, or for a net amount of $1,953.75. 

4. On September 2, 1947, grapes meeting the requirements of U. S. 
No. 1 Table grade were shipped in car PFEX 25521 from Reedley, 
California. The grapes were not federally inspected at shipping point. 

5. On September 4, the carload was in transit consigned to com- 
plainant at Minneapolis, Minnesota. On September 6, complainant 
released the carload to respondent. Respondent ordered the carrier 
to divert the car to itself at Chicago, Illinois. The car arrived at 
Chicago on September 11, having been delayed 2 days in transit. 

6. At 2:39 p. m., September 11, 1947, respondent sent complainant 
the following telegram: 


“REFERENCE PFE 25521 WE PURCHASED THIS CAR AS USONE FED- 
ERALLY INSPECTED AT SHIPPING POINT AFTER CHECKING WITH 
GOVERNMENT OFFICE AT CHICAGO AND SACRAMENTO, CALIFORNIA 
THEY UNABLE SHOW ANY RECORD INSPECTION AT SHIPPING POINT 
THEREFORE WE UNABLE PLACE ON- OUR ORDER AS OUR CUSTOMER 
INSISTING ON FEDERAL INSPECTION PLEASE MAKE OTHER DISPOSI- 
TION PFE 25521.” 


7. In a telephone conversation at approximately 3 p. m., September 
11, respondent’s representative, Harry Rothman, stated that respond- 
ent would not accept the grapes because the sale as U. S. No. 1 Table 
grade required that they be federally inspected at shipping point and 
certified as such, and that complainant’s cause of action was against 
the shipper from whom complainant had purchased the grapes as 
U. S. No. 1 Table grade and who should have the grapes inspected. 
Complainant’s representative, Sam L. Piazza, stated that he would not 
accept the rejection by respondent; that the contract was f. o. b. ac- 
ceptance final, and respondent should obtain a federal inspection and 
sell the car for account of whom concerned; and that complainant 
would file a complaint under the act against both the shipper and 
respondent for the purpose of determining whether sales on the basis 
of U.S. grade require federal inspection. 
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8. In a further conversation on September 11, 1947, Rothman and 
Piazza restated their respective poSitions. Rothman led Piazza to 
believe that the grapes would be disposed of by respondent. The fol- 
lowing morning, Rothman stated that he would not accept the carload. 
For the purpose of mitigating the damages, Piazza requested Rothman 
to divert the carload of grapes to Fred Logan Co. of Philadelphia, 
who would sell the grapes. 

9. Fred Logan Co. received and sold the grapes and forwarded to 
complainant the net proceeds of $1,292.86. In addition, complainant 
recovered $270.42 from the carrier on a loss and damage claim. No 
part of the original purchase price has been paid by respondent to 
complainant. 

10. Informal complaint was filed within 9 months after the cause 
of action accrued. 

CONCLUSIONS 


The contract involved in this proceeding was negotiated over the 
telephone by Sam L. Piazza, acting for complainant, and Harry Roth-- 
man for respondent. Complainant sent to respondent a telegram dated 
September 4, 1948, reading: “CONFIRMS PHONE NOW BILLED 
MPLS SP UP CGQ PFE 25521 CONTAINS 1105 LUGS CALIF 
SEEDLESS EXCLUSIVE BRAND USONE AT §S/P 1.75 FOB 
S/P PLUS PRECOOLING 25.00 FOB ACCEPTANCE FINAL.” 

The first issue joined by the pleadings is whether complainant ex- 
pressly stated that the grapes had been federally inspected at shipping 
point. Rothman testified at the oral hearing that Piazza so stated 
in their conversation on September 4. Piazza testified that the grapes 
were merely sold as U. S. No. 1 grade at shipping point, the same 
basis on which complainant had purchased them, and that he did not 
say they had been federally inspected. The telegraphic confirmation 
substantiates complainant’s position. It is concluded that complain- 
ant did not expressly represent that the grapes had been federally 
inspected. 

The next issue for consideration is whether the grapes in car PFE 
25521 were U. S. No. 1 Table grade at shipping point. They were 
not federally inspected at the shipping point. Rothman testified 
that he inspected the carload at Chicago on September 11, the date 
of arrival and that it was a “very ordinary car” and a “poor car” of 
grapes. A federal inspection restricted to the grapes in the top layer 
was made at 3:25 p.m. thesame day. The certificate of this inspection 
reads in part as follows: 


“Quality : Stock mature, clean, sweet to fairly sweet and show characteristic 
color. Average 3% grade defects, chiefly scars and shot berries. 

“Condition: Generally firm. Average 1% shattered berries, few shatter when 
handled, remainder firmly attached to capstems. Stem light green color and 
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pliable. In most lugs none, in some,1 to 5% average less than 1% wet berries. 
Average 2% of berries in contact with sides, and/or lids of lugs damaged by 
bruising. In most lugs no decay, in many less than 1 to 3%, average less % of 
1% Rhizopus Rot, generally in advanced stages. 

“Grade: Now fails to grade U. S. No. 1 Table only account decay exceeding 
double the tolerance in few lugs.” 

The United States Standards for Table Grapes (7 CFR 51.232), 
provides for the U. S. No. 1 grade a total tolerance of 10 percent, by 
weight, of which not more than 3 percent may be seriously damaged 
but not more than one-half of 1 percent may be affected by decay. It 
is also provided, in effect, that an individual container may not have 
more than double the tolerance for serious damage or decay. Thus, it 
appears that a carload of grapes could meet the requirements of U. S. 
No. 1 Table grade at shipping point even though some lugs contained as 
much as 1 percent decay. Normally, it is expected that the amount 
of decay in grapes will increase in transit. That seems to have been 
the situation here. The decay in a few lugs was 3 percent at Chicago. 
The quality and condition of the grapes at Chicago indicate quite 
clearly that the grapes must have been U. S. No. 1 Table grade at the 
time of shipment 9 days before. It is so concluded. 

Respondent takes the position that there was a mutual rescission 
of the contract, whereby complainant accepted the return of possession 
and title of the grapes and relieved respondent from liability under 
the contract. The general rule with respect to rescission by consent 
is stated in 55 C. J., Sales, page 259, as follows: 

“Where the buyer claims the goods are defective or expresses dissatisfaction, 
and abandons the contract or offers or attempts to rescind, the assent of the 
seller to the abandonment or rescission may arise from his acceptance of a return, 
or retaking possession, of the property or a resale by him to a third persdn. 
While * * * the seller should in some manner make clear that by taking 
the goods back and resuming dominion over them he is not assenting to a rescis- 
sion, if such be the fact, and it is safer practice for the seller, upon the return of 
the goods, to notify the buyer specifically that the goods are held subject to the 
latter’s order, or that they are not accepted for the purpose of rescission, yet, 
notwithstanding the failure to give such notice, other facts in the case may exclude 
any inference that the seller assents to the proposed rescission.” 

A discussion of the rule is contained in Black’s “Rescission and 
Cancellation,” § 521-535. See also 2 Williston on Sales (2nd Ed.) 
§.497; 106 ALR 701 and the annotation following. 

Since much of the evidence with respect to the alleged rescission 
is in conflict, it will be considered in detail. The first occurrence after 
the arrival of the carload at Chicago on September 11 was the sending 
by respondent to complainant of the telegram quoted in Finding of 
Fact No. 6. Piazza testified that shortly after the receipt of this 
telegram, Rothman telephoned and a discussion ensued as to the 
absence of a federal shipping point inspection and the liability of the 
shipper or respondent to complainant arising therefrom. According 
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to Piazza, Rothman said he would not take the grapes and Piazza 
replied that he would not accept a rejection on the part of the respond- 
ent. Piazza testified further he advised Rothman to request a federal 
inspection and to sell the grapes because the contract was f. o. b. accep- 
tance final ; and that the question of liability arising out of the absence 
of the shipping point certificate could be determined later, and a com- 
plaint would be filed against both the shipper from whom complainant 
purchased the grapes and also respondent. 

At 5:27 p. m. complainant sent to respondent a telegram reading: 
“HANDLE PFE 25521 ACCOUNT WHOM MAY CONCERN BE 
SURE PROTEST FOR DELAY AND CONDITION TO RAIL- 
ROAD MAIL PROCEEDS TO US.” Rothman called before the 
receipt of this telegram and Piazza read him the contents. Rothman 
claimed the wording of the telegram was not clear. Piazza then sent 
a telegram reading: “SUPPLEMENTING PREVIOUS WIRE 
HANDLE PFE 25521 PROTECT ALL CLAIMS.” Later that 
evening, respondent sent a telegram to complainant which stated: 
“CONFIRMING PHONE CAR ARRIVED TODAY ADVISED 
BY USDA NOT INSPECTED ORIGIN GOV’T INSP. HERE 
SAYS NOT U. S. ONE TABLE ACCOUNT DECAY SUGGEST 
SHIPPER MAKE OTHER DISPOSITION. ADVISE IMMEDI- 
ATELY PFE 25521.” The next morning the same persons engaged 
in a telephone conversation. According to Piazza, Rothman said he 
wouldn’t touch the car. Piazza testified that Rothman did not ask to 
be released from the contract and he (Piazza) did not say he was 
taking the car back. Continuing, this witness stated that it appeared 
useless to argue further and, since the car was then in respondent’s 
name as consignee, he sent a telegram to respondent reading: “PER 
PHONE DIVERT FRED LOGAN CO. PHILADELPHIA VIA 
B & O PFE 25521.” 

Rothman’s testimony is to the effect that in the various conversa- 
tions he did not reject the car or say he would not touch it but, instead, 
he informed Piazza he was attempting to find a buyer. This witness 
also testified that complainant’s first telegram on September 11 was 
objectionable because it was not clear whether Piazza intended to 
give the car back to the shipper or had some other place to dispose of 
it. Rothman testified further that, in the conversation of September 
12, Piazza did not state he was intending to hold respondent liable 
or why he was taking the carload away from respondent. 

The record establishes without doubt certain relevant facts. Roth- 
man insisted in the telephone conversations on September 11, 1947, that 
complainant could not hold respondent under their contract because of 
the absence of a federal shipping point inspection. Piazza’s reply was 
that a rejection of the grapes by respondent would not be recognized 
and complainant would file a complaint against both the shipper and 
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respondent for damages. Rothman would not take a definite stand as 
to whether respondent would dispose of the grapes. On September 12, 
Rothman stated, in effect, that the grapes would not be disposed of by 
respondent. 

In Rees v. R. A. Bowers Co., 280 Pa. 474, 124 Atl. 653 (1924), a situa- 
tion similar to the present proceeding was under consideration. The 
decision of the Supreme Court of Pennsylvania reads, in part, as 
follows: 
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“While the law imputes to a person an intention corresponding to the reasonable 
meaning of his words and acts [citations], the basis upon which such imputation 
is founded must not admit of any other reasonable conclusion. And where an 
inference may be drawn therefrom consistent with an established right, such 
inference should prevail. The seller had a contract to which he had adjusted 

- business arrangements. The buyer was urged to comply with its terms. The 
mere retaking possession of the refused shipment was compatible with good 
business practice to minimize loss in the protection of a perishable article.” 









Assent to a proposed rescission of a contract is a question of inten- 
tion. In this connection, consideration must be given to the fact that 
the basis of sale was f. o. b. acceptance final, that is, respondent had 
contracted to receive the produce on arrival regardless of any breach of 
warranty and its sole remedy for any such breach was a claim for 
damages. In this type of sale, complainant would have no possible 
motive for acceding to respondent’s proposed rescission since it could 
derive no benefit therefrom. Upon all the facts and circumstances in 
the present proceeding, it is concluded that there was not a mutual 
rescission of the contract as to PFE 25521. See Ernest EF. Fadler 
Company v. Weiner & Miller, 8 A. D. 178 (PACA Docket No. 4756). 

In its brief, respondent states that the case of Ernest EF’. Fadler Co. v. 
Hesser, 166 F. 2d. 904 (10th 1948), is decisive here. We do not agree. 
There the seller sought to recover damages resulting from the buyer’s 
rejection of a carload of mixed vegetables sold f. o. b. shipping point. 
The court concluded that the seller’s conduct in retaking the produce | 
inferred an assent to the buyer’s proposed rescission and discharge of | 
the original sale. There was no controversy between the parties as to 
liability and the seller did not put the buyer on notice that it would be 
held liable for damages. To the same effect is the holding in Anony- 
mous Decision, 8 A. D. 804 (PACA Docket No. 4855). 

Respondent also questions the propriety of the resale of the grapes by 
complainant. The evidence indicates that the grapes were promptly 
sold for the best price obtainable. 

Respondent’s rejection of the carload of grapes was without reason- 
able cause and is in violation of section 2 of the act. Reparation should 
be awarded complainant against respondent for $390.47, being the 
purchase price of $1,953.75 less the resale net proceeds of $1,292.86 and 
the claim paid by the carrier of $270.42. Respondent’s counterclaim 
should be dismissed. The facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $390.47, with interest thereon at the rate 
of 5 percent per annum from October 1, 1947, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2560) 
PACA Doc. No. 5150* Decided September 14, 1950. 


Dismissal—Agency—No Basis Shown for Holding Agent Personally Liable for 
Purchase Price 


Where complainant-seller brought an action against respondent distributors for 
the purchase price of two carloads of tomatoes and respondent denied that 
it purchased the tomatoes personally and introduced evidence to show the 
tomatoes were purchased by an officer of a tomato company, a respondent 
was merely acting as agent of the corporation, and that this fact was made 
known to complainant in several telephone conversations, and by letter, 
as well as by publication in a trade journal of wide distribution, it is held, 
that respondent entered into the transaction with complainant as agent for 
the company on a disclosed basis, that respondent incurred no personal 
responsibility for payment of the purchase price, and that the complaint 
should be dismissed.** 


Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. 
Messrs. Rochford & Rochford, of Indianapolis, Indiana, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 499a e¢ seg.) in which complainant 
seeks reparation in the amount of $2,805.82, representing the purchase 
price of two carloads of tomatoes allegedly sold and delivered to re- 
spondent in November, 1948, and for which respondent has failed to 
pay. 

Formal complaint was filed April 6, 1949, and was served upon re- 
spondent by registered mail on May 16, 1949, together with a copy of 
the report of investigation prepared by the Regulatory Division, Fruit 


and Vegetable Branch. Complainant was served with a copy of the 


report of investigation on the same day. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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9 
Respondent filed his answer on July 15, 1949, alleging that * * * F d 
was not doing business at the time of the alleged transaction, which Ff tc 
fact complainant well knew. Respondent alleges further, that the = 
tomatoes in question were in fact purchased by the * * *, a cor- 
poration licensed under the act, and that he was merely acting as an _ | f 
agent for the corporation in the transaction. Respondent concludes a 
that it has no personal liability on the contract, and requests that the o 
complaint be dismissed. . 
A hearing was held at * * * on December 8, 1949. Both par- 
ties were represented by counsel. The deposition of * * * was be 
‘received in evidence on behalf of complainant, together with the oral tl 


testimony of three freight agents employed by the carriers which tl 
_ transported the shipments in question. * * * testified in person 


7 : be 
on behalf of * * * and the testimony of two other witnesses for 6} 
respondent was heard. Briefs were submitted by both parties. 
FINDINGS OF FACT Pe 
i, Ronpheinnns, * * *, is a corporation, whose address is ” 
* * 


2. Respondent is and individual, * * *, trading as * * *, 
whose address is * * *, At the time of the transaction ipikewh 
in this case, respondent was licensed under the act. 


EE a 
oO 
ae 


3. On or about November 10,1948, * * * of complainant corpo- : i 
ration engaged in a telephone conversation with * * *, in which b 
* * * requested complainant to obtain two carloads of tomatoes for 
the * * *, of * * *. In compliance with this order, com- " 
plainant, on November 10, diverted car PFE 61628, then on track at t 
* * *, containing 675 lugs of size 6x7 Staghound Brand Tomatoes : - 
to respondent at * * *, and transmitted to * * * the fol- | . 
lowing telegram with respect to the transaction : : 
“ee * * ; 

PER PHONE BOUGHT FOR YOU 2.65 DELIVERED KAYSEE BASIS 675/67 : 
STAGHOUND TOMS “ABBO PFE 61628. THANKS. aca ti 


4, In further compliance with the order, complainant, on November 
11, 1948, diverted car PFE 96530, then on track at * * *, contain- 
ing 675 lugs of sixe 6 x 7 Staghound Brand Tomatoes to respondent 
at * * *, and transmitted to * * * the following telegram 
with respect to this transaction : 

Ox * * 


HAD PAY MORE 675/67 2.75 DELIVERED KAYSEE STAGHOUND WABASH 


¢ 

NYC PFE 96530. . 
* * o” 

0 

5. On November 10, 1948, complainant issued an invoice to * * * s 


ST TLE NL EN IR I ITF 
— 


for 675 lugs of tomatoes contained in car PFE 61628, at $2.65 per lug, 





ne 


AS 
al 
h 
mn 
or 





eecuniebeenneneemenemenmbteeenmnandt atin oats 





9 A. D. PACA DOC. NO. 5150 1099 


delivered * * *, fora total price of $1,788.75, less $419.59 freight 
to * * *, ora net price of $1,369.16. Attached to the invoice 
wasa sight draft drawnon * * * inthis amount. 

6. On November 11, 1948, complainant issued an invoice to 
for 675 lugs of tomatoes contained in car PFE 96530, at $2.75 per lug, 
delivered * * * fora total price of $1,856.25, less $419.59 freight 
to * * * oranet price of $1,436.66. Attached to the invoice was 
a sight draft drawn on * * * in this amount. 

7. On or about November 10 or 11,1948, * * * had one or more 
telephone conversations with complainant objecting to the terms of 
the telegrams referred to in Findings of Fact 3 and 4, and stating 
that the tomatoes had been purchased for the * * *. On Novem- 
ber 12, 1948, * * * posted the following letter to complainant, 
io,  * * * wy eh 

“Received your wires pertaining to PFE 61628 and PFE 96530 Frank please 
advise your bookkeeper to correct your records to be billed to * * * and 
bill all future cars the same way. 

“As advised you on phone the firm of * * * has been in-active since the 
first of Oct., and Iam now with the * * * which I am interested * * * 
call me when you have another car like you described the last two * * *.” 


8. Car PFE 61628 arrivedin * * * at midnight, November 12, 
1948, and was diverted toa purchaser in * * * on November 15, 
by the * * *, Per * * * Car PFE 96530 arrived at 

* * * on November 13, 1948. Notice of arrival to the consignee 
was mailed at noon November 15. On November 17, * * *, paid 
the freight charges on this car and * * * orally instructed the 
railroad to deliver the shipment to * * * teamtrackin * * * 
disposed of this shipment to various grocers and wholesalers. Pro- 
ceeds from the sale of the tomatoes in cars PFE 61628 and PFE 
96530 were deposited to the account of * * *, in the Banker’s 
Trust Company in * * *, 

9. The drafts issued by commleinans against respondent with respect 
to the tomatoes in cars PFE 61628 and PFE 96530 were not paid by 
respondent, nor any portion of the invoice price thereof. 

10. Formal complaint was filed on April 6, 1949, which was within 
nine months after the accrual of the alleged cause of action. 


* * * 


CONCLUSIONS 


* * * 


The principal matter at issue in this case is whether 
purchased the two carloads of tomatoes in question for his own ac- 
count as * * *, or whether he purchased them as agent for the 
* * *, acorporation. * * *, who negotiated the sale on behalf 
of complainant, testified that * * * bought the tomatoes for him- 
self, and that the confirmations, invoices and shipping papers were 
properly directed to * 


* * 
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* * * testified that he had operated as an individual, under the 
trade name and styleof * * *, and was licensed under this name, 
since 1947, but that he and one * * * had formed a corporation 
known as * * * on October 1, 1948; that thereafter all his trad- 
ing was for and on behalf of the * * *;andthat * * * was 
inactive. * * * testified that notice of this change in the form 
of his business was published in a trade paper of wide distribution 
among produce dealers. He testified, further, that when he called 
* * * on November 10, 1948, with respect to the purchase of those 
two carloads of tomatoes, he specifically advised * * * that 
* * * was inactive, and that he was then operating the * * *, 
* * * stated on direct examination that immediately after receiv- 
ing complainant’s telegraphic confirmations with respect to these 
transactions, both of which were addressed to “* * *,” he called 
* * * by telephone and told him again that * * * was in- 
active and that the tomatoes were bought for the * * *. On No- 
vember 12, * * * also mailed to complainant the letter designated 
as Respondent’s Exhibit 5 and which is set forth in Finding of Fact 7, 
requesting that complainant’s records on these two carloads of toma- 
toes be corrected to show them as billed to the * * *, in accord- 
ance with the advice given by telephone. 

While * * * denied in one part of his answer to Deposition 
question No. 4 that he or complainant ever received any communica- 
tion from * * * disputing that the tomatoes in cars PFE 61628 
and PFE 96530 were sold to * * *, or objecting to the wording 
of the confirmations, invoices, drafts and other papers pertaining to 
these shipments, in another part of his answer to the same question, 
he said “When the drafts were not paid, I contacted * * * and 
he said he had bought the cars for * * *” * * * admitted 
that complainant sold a third carload of tomatoes to the * * * 
Car No. NWX 2630, which is not involved in this proceeding. * * *, 
testified that he ordered this third carload from complainant on or 
about November 13, 1948, which was only a couple of days after the 
transaction in question. Thus it appears that complainant was will- 
ing to deal with the * * * at this time and did not insist that 
* * * should be personally responsible on the contract, at least, 
insofar as this third carload of tomatoes was concerned. These fac- 
tors tend to support respondent’s position that complainant was ad- 
vised that the tomatoes were being purchased for the * * *, and 
that complainant’s billing of the first two carloads to * * *, 
rather than to the * * *, was the result of a bookkeeping error, 
probably resulting from habit formed in past dealings between the 
parties. 

There is no evidence that complainant made any demand upon 
respondent to pay the drafts on these shipments, or to satisfy the 
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invoices thereon until December 28, 1948, when it notified respondent 
by letter that since PFE 61628 and PFE 96530 were invoiced 
to * * *, complainant would look to respondent for payment of 
the invoice prices. It should be noted that this letter did not contain 
any denial that complainant sold the tomatoes to * * * for 
the * * *, but pointed out that, “we invoiced you and billed the 
cars to you; therefore, we * * * are not concerned with the 
* * * jin the sale of these two cars and will look to you for pay- 
ment.” It is significant that this demand was not made until after 
complainant had become aware of the fact that the * * * had 
become financially embarrassed and was unable to satisfy its creditors. 
This. too, supports respondent’s position that it was not the under- 
sanding of the parties that respondent should be personally liable on 
these contracts, but that complainant’s attempt to so hold respondent 
almost two months after the transaction took place was actually an 
afterthought, first developed when complainant discovered that the 
true principal in the contracts was insolvent and unable to pay for the 
shipments. 

It is concluded that respondent entered into these transactions with 
complainant as agent forthe * * * ona disclosed basis, and that 
respondent incurred no personal responsibility thereon. Complain- 
ant, in our opinion, has no basis for a claim against this respondent. 
Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 





(No. 2561) 


PACA Doc. No. 5147* Decided September 15, 1950. 


Dismissal—Principal and Agent—Evidence—Failure to Show Agent Was 
Purchaser 


Where complainant-seller, in an action for damages resulting from rejection of 
a shipment of watermelons, alleged that it sold the watermelons to respond- 
ent after inspection on track; that pursuant to respondent’s instructions 
complainant diverted the car of melons to J. at Milwaukee, Wisconsin, and 
issued invoice and drew draft on J.; that J. rejected the watermelons on 
arrival, after which complainant resold them for the account of “whom 
it may concern,” incurring a loss, but respondent denied that he purchased 
the watermelons and averred that he acted only as broker in the transaction, 
and the evidence shows that complainant was informed at the outset that 
respondent was acting for a customer at Milwaukee, whose name was dis- 
closed to complainant; that complainant thereafter wired demands for 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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payment to said J., referring to respondent as J.’s agent; and that the 
watermelons were invoiced to respondent only after J. rejected the shipment, 
it is held, that the evidence fails to support complainant’s allegation that 
the watermelons were sold to respondent, but indicates rather that respond- 
ent was acting merely as a broker, and that the complaint should be 
dismissed.** 
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Misleading and False Statements Not Constituting Violation of Act Unless Made 
for Fraudulent Purposes 


Where complainant-seller contended that the respondent, who acted as a broker 
in the sale of a carload of watermelons, made false and misleading state- 
ments and fraudulent misrepresentations to the purchaser concerning grade 
and quality of melons, in violation of section 2 of the act, as a result of which 
the purchaser rejected the shipment causing complainaut to suffer a loss on 
the sale thereof, and that respondent is liable to complainant for such loss, 
it is held, that, although respondent admitted representing the melons as 
U. S. No. 1 and that the shipment had been federally inspected, these facts 
alone are insufficient to establish a violation of section 2 of the act; that the 
evidence indicates respondent honestly believed from his own inspection that 
the watermelons were U. 8. No. 1 and no evidence was introduced to prove 
they were not in fact that quality; that respondent was informed by. com- 
plainant that the shipment had been federally inspected ; and that, if false 
and misleading statements and misrepresentations were made by respondent 
as alleged, such statements were innocently made and were not made for a 
fraudulent purpose in violation of the act.** 


Mr. Rk. W. Gudgeon, of Chicago, Illinois, for complainant. Messrs. Golbus € 
Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a, e¢ seg.). It is 
charged in the formal complaint filed on May 25, 1949, that complain- 
ant sold to respondent on the basis of inspection on track a carload 
of watermelons for an agreed price of $1,100.00 delivered * * *, 
less $294.04 freight, or the net amount of $805.96; that pursuant to 
respondent’s instructions, complainant ordered the shipment diverted 
to * * *,at * * *, and issued an invoice and draft drawn upon 
* * * inthe amount of $1,125.00, less freight. It is further alleged 
that the shipment was rejected by * * * uponarrivalat * * * 
and was subsequently sold for the account of whom it may concern for 
$500.00 delivered * * *, or the net amount of $180.96, resulting in 
a loss of $625.00 to complainant, which respondent has failed and 


refused to pay. 





**Reference to other points involved in this case will be found in Index-Digest and Subject 
Index in this issue of Agriculture Decisions.—Ed. 


en RE —— 


ee 











9 A. D. PACA DOC. NO. 5147 1103 


A copy of the formal complaint was served upon respondent by reg- 
istered mail on June 6, 1949, together with a copy of the report of 
investigation prepared by the Regulatory Division of the Fruit and 
Vegetable Branch. Complainant was also served with a copy of the 
report of investigation. 

Respondent’s answer to the complaint was filed July 7, 1949, and was 
followed by two amended answers, filed August 4, 1949, and December 
22, 1949, respectively. 

Respondent denies the contract as alleged by complainant, and avers 
that this was a sale from complainant to * * *,of * * *, and 
that respondent was acting as complainant’s agent in negotiating the 
sale of the watermelons. Respondent denies any liability for losses 
resulting from rejection of the shipment by * * * and interposes 
a counterclaim for a brokerage fee of $25.00 allegedly due from com- 
plainant on the transaction. 

An oral hearing was held at * * *, on February 21, 1950. Both 
parties were represented by counsel. * * * testified for complain- 
ant and the deposition of * * *, a broker of * * *, was re- 
ceived in complainant’s behalf. The oral testimony of * * * and 
* * * was received for respondent. Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant * * *, isacorporation whose addressis * * *. 


2. Respondent is an individual, * * *, whose business address 
is * * *, At the time of the transaction involved in this proceed- 
ing, respondent was licensed under the act. 

3. On or about June 9, 1948, in the course of interstate commerce, 

complainant sold to * * *, of * * *, one carload of water- 
melons, then on track at * * *, 891 count, 28-pound average, for 
$1,125.00 delivered * * * less freight in the amount of $294.04. 
The sale was negotiated by respondent, acting as agent for * * *, 
and it was agreed between complainant and respondent that the 
$1,125.00 price charged to * * *, included respondent’s broker- 
age in the amount of $25.00, and that complainant would pay this sum 
to respondent when complainant received payment for the shipment 
fiom * * *. 
4. Complainant diverted the shipment of watermelons which was 
contained in car SAL 89847, to * * *, on June 9, 1948, and the car 
was delivered on the following morning. At 9:42 A. M., June 10, 1948, 
* * *, sent the following telegram to respondent: 

“DIVERTING CAR MELONS SAL 89847 TO CHICAGO. STOP AS PER 
CONVERSATION WE PURCHASED GOOD CUTTING MELONS THESE ARE 
WHITE.” 

At 1:45 P. M., June 10, 1948, complainant sent the following telegram 
*. 


to © * Ss 
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“CAR SAL 89847 WAS INSPECTED AND BOUGHT BY YOUR AGENT HERE 
CHI FOR YOU ON 6/9/48 HE IN TURN GIVING US DIVERTING ORDER, 
CONSIDER THIS YOUR CAR * * *” 

At 2:32 P. M., June 10, * * * sent respondent the following 
telegram: 

“NOT ACCEPTING CAR MELONS SAL 89847 ON ACCOUNT DO NOT 
THINK CAR WILL GRADE U. S. #1 AS PURCHASED PER TELEPHOND 
CONVERSATION WITH YOU THE 9TH * * * IF YOU CAN PLACE CAR 
ELSEWHERE MAKE THIS DISPOSITION.” 

5. On June 12, 1948, complainant was advised by the carrier that 
the carload of watermelons had been refused by the consignee. On 
June 14, complainant sent the following telegram to * * *: 

“HANDLING SAL 89847 FOR YOU ACCOUNT AS CAR WAS ACCEPTED 

- CHICAGO.” 

On the same day, the shipment was sold “for the account of whom it 
may concern” for the sum of $500.00 delivered * * *, and after 
freight and brokerage charges were deducted, the net sum of $180.96 
was received by complainant for the carload of watermelons. 

6. Informal complaint was filed on July 9, 1948, which was within 
nine months after the accrual of the alleged cause of action. The 
counter-complaint was not filed within nine months after the alleged 
cause of action accrued. 


CONCLUSIONS 


Complainant contends that the carload of watermelons in contro- 
versy was sold to respondent and that respondent is liable for the 
purchase price of the rejected shipment, less the amount recovered 
by complainant on the resale of the melons. Respondent contends, on 
the other hand, that he was merely a broker in the transaction and thus 
incurred no personal liability in connection therewith. 

To determine respondent’s position in the transaction, it is neces- 
sary to examine in detail the negotiations between the parties leading 
up to the sale. * * * testified that on the morning of June 9, 
1948, * * * telephoned him from * * * and asked whether 
he had watermelons for sale. * * * informed * * * that he 
had none on hand, but said that he would see whether some other 
dealer in * * * may have some to sell. * * * discovered 
that complainant had two carloads of watermelons on track and 
ascertained from * * * that they were for sale. * * * in- 
spected the watermelons and then asked * * * to quote prices 
delivered * * *, sincehehadacustomerin * * * whomight 


buy them. * * * offered the watermelons in car No. SAL 89847 
for $1,150.00, delivered * * *, * * * reported this quotation 
to * * *, with $25.00 added to cover his brokerage. * * * ad- 
vised * * * that he would not buy at that price, but would buy 
the carload for $1,100.00 including brokerage. * * * advised * * * 
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of * * * counter-offer, which * * * rejected by making a 
new counter-proposition of $1,125.00, exclusive of brokerage. There 
followed additional negotiations between the parties,in which * * * 
acted as middle-man, transmitting the offers and counter-offers be- 
tween * * * and * * * until finally an agreement was 
reached. The parties agreed on a price of $1,125.00, including broker- 
age,and * * * agreed to ship and bill the watermelons directly 
to * * *,andtopay * * * his brokerage of $25.00 when * * * 
paid for the shipment. 

Complainant issued an order to the railroad to divert the shipment 
io * * *, advising * * *. The invoice, draft, and delivery 
order were drawnon * * *, None of these instruments indicates 
in any way that complainant intended or understood this as a sale 
to © © © seth the * * * Go coe  * > > ce 
* * * the telegrams quoted in Finding of Fact No. 4, advising 
that the shipment was rejected. * * * relayed this information 
to complainant who transmitted the following telegram to * * * 
also on June 10: 

“CAR SAL 89847 WAS INSPECTED AND BOUGHT BY YOUR AGENT 
HERE CHI FOR YOU ON 6/9/48 HE IN TURN GIVING US DIVERTING 
ORDER. CONSIDER THIS YOUR CAR * * *” 


Again on June 14, complainant wired * * * as follows: 


“HANDLING SAL 89847 FOR YOUR ACCOUNT AS CAR WAS ACCEPTED 
CHICAGO.” 

The evidence fails to support complainant’s allegation that this 
carload of watermelons was sold to respondent. It appears, rather, 
that * * * was only a broker in the transaction, acting as an 
intermediary in arranging the sale from complainant to * * *, 
* * * only financial interest in the matter was his brokerage 
fee of $25.00. From the record, it appears that complainant under- 
stood throughout that * * * was acting foracustomerin * * * 
in negotiating the sale. As soon as the parties reached an agreement 
as to price, * * * disclosed the name of his customer and com- 
plainant drew the invoice and drafton * * *, thereby acknowledg- 
ing and accepting this party’s responsibility on the contract. The 
telegrams which complainant sent * * *,onJune 10 and 14 further 
confirm the fact that complainant considered * * * the party 
to whom the watermelons were sold. 

Complainant calls attention to the fact that it also issued an invoice 
to respondent on this shipment on June 11, 1948. This is the only 
written evidence which would tend to support complainant’s theory 
of the case. It should be noted, however, that this invoice was issued 
after * * * had rejected the shipment. It would appear to be an 
afterthought, since invoices are customarily issued on or about the 
date of shipment, not several days later. Moreover, * * *  testi- 
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fied that as soon as he received this invoice, he called complainant by 
telephone and advised complainant that the invoice was in error, and 
that it should be issued to * * *. Complainant did not deny that 
such a call was received. It also should be noted that on June 14, 
which was several days after respondent received and objected to this 
invoice, complainant sent the second telegram to * * * advising 
that the shipment was being handled for * * * account. It is 
concluded that a preponderance of the evidence favors respondent’s 
contention that his only position in this transaction was that of agent 
for a disclosed principal, * * *, and as such no personal liability 
“devolved upon him. 

As an alternative contention, complainant argues that if it should 
_ be found that respondent was not a principal in the transaction, but 
merely served as an agent or broker, he, nevertheless, has violated 
Section 2 of the act by reason of certain false and misleading state- 
ments and fraudulent misrepresentations which he made to * * * 
in connection with the sale, and that he is liable for the damages 
resulting from such violation. Complainant points out that respond- 
ent represented to * * * that the watermelons had been federally 
inspected at shipping point and had graded U. S. No. 1, when, in fact, 
the watermelons had not been inspected. Complainant alleges, fur- 
ther, that * * * rejected the shipment because the watermelons 
were not U, S. No. 1 as represented and because a shipping point 
inspection certificate could not be furnished. Complainant concludes 
that the loss on this transaction was the direct result of respondent’s 
false and misleading statements and fraudulent misrepresentation of 
the grade and quality of the watermelons. 

Respondent admits having represented the watermelons to 
as U.S. No. 1, and that they carried a shipping point inspection. It is 
alsotruethat * * * gaveas his reason for rejecting the shipment 
the fact that in his opinion the watermelons were not U.S. No. 1 qual- 
ity as represented. These facts, alone, however, are insuflicient to 
establish a violation of Section 2. Under the act, false and misleading 
statements, or misrepresentations of grade or quality are violations 
only if made for a fraudulent purpose. We are unable to detect any 
fraud in * * * dealings with * * *, The evidence indicates 
that * * * honestly believed from his own inspection that the 
watermelons were of U. S. No. 1 quality, and no evidence was intro- 
duced to prove that they were not of that quality in fact. Moreover, 
* * * testified that from his experience in dealing in watermelons, 
he knew that shipments such as this are ordinarily inspected at ship- 
ping point, and he statedthat * * * assured him that these 
watermelons had been so inspected. * * * did not deny having 
made this statement. It is concluded, therefore, that if * * * 
made false and misleading statements or misrepresentations regarding 
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the grade or quality of the watermelons, such statements were inno- 
cently made and were not made for a fraudulent purpose in violation 
of Section 2 of the.act. 

The counter-complaint made by respondent for $25 brokerage fee, 
allegedly due from complainant in this transaction, was not filed 
within nine months from the accrual of the alleged cause of action, 
as required by the act. 

In accordance with the foregoing, an order should issue dismissing 
both the complaint and the counter-complaint. 


ORDER 


The complaint and the counter-complaint are hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2562) 
PACA Doce. No. 5212*. Decided September 15, 1950. 


Dismissal—Settlement between Parties 


The Department having received a letter from complainant’s attorney to the 
effect that the balance due under a stipulation between the parties has been 
received by complainant from the respondents and that complainant con- 
sents to the dismissal of the complaint, the complaint is accordingly dis- 


missed. 


Mr. Robert M. Rubenstein, of New York, New York, for complainant. Messrs. 
Golbus & Golbus, of Chicago, Illinois, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Formal 
complaint was filed on January 27, 1949, alleging failure on the part 
of respondents to make delivery in accordance with contract terms 
of cucumbers sold to complainant on or about June 29, 1948, for ship- 
ment later from the 1948 crop. Both respondents filed answers to 
to the complaint on November 14, 1949, and respondent * * * re- 
quested an oral hearingtobeheld * * * 

By letter dated August 28, 1950, complainant’s attorney notified 
the Department that complainant ‘had received respondents’ check 
for $750, representing the balance due under a stipulation previously 
signed by the parties, and that complainant consents to the dismissal 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
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of the complaint against the respondents. 
plaint filed herein is dismissed. 
Copies hereof shall be served upon the parties. 


Accordingly, the com- 


(No. 2563) 


Patane Broruers v. A. DELorENzo & Son, Inc. PACA Doc. No. 5227. 
Decided September 18, 1950. 


Failure to Pay Agreed Obligation—Evidence Showing Onions Were of 
Merchantable Quality and in Compliance with Contract 


Where complainant seeks to recover amount agreed upon in connection with 

; truckload of onions sold to respondent who claims that the contract was for 

U. S. No. 1 flat type Bermuda onions, and that the onions received were of 

various types and in poor condition so that 100 sacks had to be dumped, 

held, that the evidence establishes the onions delivered by complainant were 

of merchantable quality and in compliance with the contract, and reparation 
should be awarded complainant for the amount of the agreed obligation.* 


Evidence Failing to Show Settlement Agreement 


Where respondent contends complainant agreed to accept checks totaling $1,000 
in full settlement of respondent’s obligation arising out of the purchase of 
onions from complainant, held, that the evidence, including the fact that 
complainant returned the checks, shows that a settlement was not agreed 
upon.* 

Mr. A. G. Waldo, of Canastota, New York, for complainant. Mr. Benjamin F. 
Goldman, of New Haven, Connecticut, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a e¢ seg.) for the 
recovery of the purchase price of a truckload of 600 bags of onions 
purchased by respondent from complainant on May 30, 1949. In- 
formal complaint was made to the Regulatory Division, Fruit and 
Vegetable Branch, on July 19, 1949, and a formal complaint was filed 
September 13, 1949. A copy of the formal complaint and a copy of 
the report of investigation were served upon respondent by registered 
mail on October 20, 1949. A copy of the report of investigation was 
also served upon complainant’s attorney by registered mail on October 
19, 1949. 

Respondent filed an answer on November 23, 1949, admitting that 
respondent purchased a truckload of onions on May 30, 1949, but 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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denying that respondent is indebted to complainant as alleged in the 
complaint. Respondent alleges that complainant delivered onions 
inferior to those purchased ; that the onions were accepted at destina- 
tion only after complainant agreed to make an adjustment in price; 
and that on or about August 12, 1949, the parties agreed upon a settle- 
ment whereby respondent would pay $1,000 to complainant in four 
checks each for $250. 

A hearing was held in New Haven, Connecticut on March 17, 1950, 
at which both parties were represented by counsel. Sam Patane, Jr., 
was the only witness to appear and testify for complainant. Respond- 
ent offered the testimony of five witnesses. 


FINDINGS OF FACT 


1. Complainant is an individual, Sam Patane, Jr., trading as Patane 
Brothers, whose address is 122 Chapel Street, Canastota, New York. 

2. Respondent, A. DeLorenzo & Son, Inc., is a corporation whose 
address is 56 Hill Street, New Haven, Connecticut. At the time of 
the transaction involved herein, respondent was licensed under the act. 

3. On or about May 28, 1949, in the course of interstate commerce, 
complainant sold to respondent a truckload of 600 50-pound bags of 
onions consisting of 50 bags of Jumbo onions at $2.25 per bag; 208 
bags of Babosa onions at $2.15 per bag; 212 bags of Bermuda onions 
at $2.15 per bag and 130 bags of No. 2 onions at $1.15 per bag, f. o. b. 
Glenville, Georgia, and advanced $70 to respondent’s truck driver, 
or a total of $1,235. 

4. On or about May 30, 1949, respondent’s truck driver accepted 
delivery for respondent, at Glenville, Georgia, of 600 bags of onions 
which conformed to the requirements of the previously described con- 
tract entered into by the parties and thereafter transported the onions 
to New Haven, Connecticut. Respondent received the onions upon 
arrival on or about June 2, 1949. 

5. On or about July 6, 1949, complainant called respondent at New 
Haven, Connecticut, by telephone from Canastota, New York, and 
talked with respondent’s president, Angelo A. DeLorenzo, and re- 
quested payment for the onions in controversy. Complainant was 
promised that respondent’s check in payment for the onions would be 
mailed to complainant later that same day but this was not done. 
On July 13, 1949, complainant wired respondent requesting payment 
for the onions without further delay. 

6. During August 1949, respondent issued and delivered to com- 
plainant four postdated checks for $250 each in full payment for the 
onions in question. Complainant immediately returned the four 
checks and informed respondent that nothing less than the invoice 
price of $1,235 would be accepted. 
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7. Respondent has made no payment to complainant on account of 
this transaction. 

8. Formal complaint was filed on September 13, 1949, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


At the oral hearing, Angelo DeLorenzo testified that on May 28, 
1949, he contracted to purchase from Sam Patane, Jr., a truckload 
of U.S. No. 1 flat type Bermuda onions; that the onions received on 
June 2, 1949, consisted of Babosas and boilers in addition to the Ber- 
muda type; and that the onions were of very poor quality and in 
such condition that 100 bags had to be dumped and the balance sold 
for net. proceeds of approximately $700. This witness testified further 

‘that on June 3 or 4, 1949, he called Patane on the telephone and told 
him the onions were not in accordance with their contract as to kind 
or grade. Patane denied that the contract was for a truckload of 
U. S. No. 1 flat type Bermuda onions or that respondent complained 
of the onions on June 3 or 4, 1949. 

We believe the evidence of record overwhelmingly establishes that 
the contract was for the kind of onions shipped by complainant, and 
was not a contract for U. 8S. No. 1 flat type Bermudas as claimed by 
respondent. ‘To begin with, it appears that one of respondent’s own 
witnesses, James P. McAdams, a fruit and produce broker at New 
Haven, was in receipt of a load of complainant’s onions on or about 
May 28, 1949. DeLorenzo testified that he inspected the onions re- 
ceived by McAdams and they were U. S. No. 1 flat type Bermuda, 
and that he telephoned complainant and contracted to purchase the 
same grade and kind. However, McAdams testified that the onions 
he had, and which DeLorenzo inspected, were of the same types that 
he (McAdams) observed at respondent’s place of business in early 
June of 1949, that is, Babosas, boilers, and flat Bermuda type. 

Another of respondent’s witnesses was Joseph Modena, the brother- 
in-law of DeLorenzo and the person who transported the onions in 
respondent’s truck from Glenville, Georgia, to respondent at New 
Haven. He testified that he saw the onions being graded at com- 
plainant’s place of business; that he observed the onions to be of vari- 
ous types and in such bad condition he could put his finger right 
through the center of the onions; that he made no complaint to Patane; 
and that he accepted the onions and signed a delivery slip which made 
no reference to inferior condition. We cannot reconcile this testimony 
with Modena’s other testimony to the effect that DeLorenzo had in- 
structed him “to pick up a load of U.S. No. 1 flats.” Modena’s status 
was not that of the ordinary hired employee paid for services rendered. 
Being the brother-in-law of DeLorenzo, his natural interest in protect- 
ing respondent would be greater than that of the ordinary truck driver. 
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In other words, if the onions tendered for loading were not what he 
understood he was supposed to pick up, the natural thing for him to 
have done would have been to notify his brother-in-law. There is no 
claim that he made any attempt to get in touch with DeLorenzo. 

With respect to the condition of the onions on arrival, McAdams 
testified that his inspection of the onions received by respondent re- 
vealed that some were irregular and “some were pretty heavy, weak, 
soft, wet, and showing some decay.” Admittedly, his inspection was 
not thorough. While respondent alleged that 100 bags of onions were 
dumped, no dump certificates were submitted in evidence. Respond- 
ent did not have the onions officially inspected or inspected by a private 
inspection agency. It is concluded that complainant delivered onions 
which were of merchantable quality and in compliance with the 
contract. 

In view of the foregoing, the question whether DeLorenzo com- 
plained of the onions to complainant on or about June 3, 1949, is 
rendered unimportant. Furthermore, there is no written evidence 
that such a telephone call was made by respondent to complainant. 

The record reveals that on July 6, 1949, complainant telephoned 
DeLorenzo. According to Patane, he inquired as to the payment for 
the onions and DeLorenzo promised to mail a check that afternoon. 
It was: DeLorenzo’s testimony that he informed complainant that 
respondent would lose over $500 on the transaction and that com- 
plainant agreed to accept $1,000 in full settlement. DeLorenzo’s wife 
testified that these statements of her husband occurred during a tele- 
phone conversation in August and not on July 6. Mrs. DeLorenzo 
stated she heard her husband inform complainant that respondent 
expected an allowance because the onions were not up to grade and 
$1,000 would be sent to complainant in settlement. She testified fur- 
ther that upon the completion of this call she sent a letter dated 
August 12 to complainant enclosing four post-dated checks, each in 
the amount of $250. We accept Mrs. DeLorenzo’s testimony as our 
basis for concluding that respondent first discussed possible adjustment 
during August 1949. If complainant had agreed to a compromise on 
July 6, 1949, no need suggests itself why, one week later on July 13, 
1949, complainant should wire respondent “Final Notice. Send Check 
in Full Today, Tomorrow is Too late.” 

There is no dispute that DeLorenzo telephoned Patane sometime 
between August 12 and August 17, 1949 (the exact date is not clear 
from the record), and offered to pay complainant $1,000 in full settle- 
ment. Patane testified he told DeLorenzo nothing less than the full 
purchase price would be accepted. Patane’s testimony is corroborated 
on this point not only by his wire to the Department on August 17, 
which reads, in part, “Will Not Accept Less Than Total Invoice 
$1235,” but also by his prompt action in returning to respondent the 
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checks by letter dated August 18. The relevant portion of this letter 
reads, “I will not accept less than Total Invoice $1235.00 and I do not 
want the check Post Dated.” We are satisfied that complainant did 
not agree to accept a compromise settlement but was at all times 
insistent upon receiving the full amount of his invoice. 

It is concluded that respondent’s failure to pay the obligation of 
$1,235 is in violation of section 2 of the act. Complainant should be 
awarded reparation of $1,235, with interest. The facts should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
‘to complainant, as reparation, $1,235, with interest thereon at the rate 
of 5 percent per annum from July 1, 1949, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2564) 


S. N. Bearp & Co. v. Mizton Scuoensurc. PACA Doc. No. 5142. 
Decided September 25, 1950. 


Dismissal—Petition for Reconsideration 
Petition dismissed where issues referred to therein were discussed and considered 
in prior order and the order is supported by the evidence and applicable 
principles of law.* 


F. O. B. Acceptance—Breach of Warranty—Lack of Right of Rescission 


A buyer who had purchased a carload of lettuce and carrots on an f. 0. b. accep- 
tance basis had no right of rescission but is limited to a suit for damages.* 


Messrs. Golbus & Golbus, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 499a et seq.), an order was issued July 
24, 1950, granting reparation in the amount of $791.23, with interest 
thereon at the rate of 5 percent per annum from November 1, 1948, 
until paid. This order was based upon our decision that respondent 
violated section 2 of the act in failing to pay the balance of the purchase 
price for a carload of lettuce and carrots purchased from complainant 





*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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on or about October 14, 1948. On August 7, 1950, and within the time 
prescribed by the rules of practice, respondent filed a petition for 
reconsideration, consisting of a petition and two supplements. 

Respondent contends that the order awarding complainant repara- 
tion for the balance of the full purchase price is in error. It is first 
stated that while respondent had no right to reject the carload under 
the “acceptance final” contract, it did have the right of rescission under 
the Uniform Sales Act. Respondent continues that he elected to 
rescind the contract and offered the carload back to complainant ; 
that complainant refused to receive the return of the carload; that 
respondent resold the carload for the account of complainant; and that 
complainant is entitled to only the net proceeds. In the order it was 
pointed out that respondent had no right of rescission in an acceptance 
final contract. We wish to emphasize this conclusion. 

The rights of the parties are to be determined by the Federal act and 
the regulations issued under it, to the extent that they are applicable. 
State law is applicable to the determination of such questions to the 
extent that the Federal act and regulations do not provide a rule for 
their solution. Z. Gillarde Co. v. Joseph Martinelli & Co., 168 F. 2d 
276 (Ist Cir. 1948); Joseph Rothenberg v. H. Rothstein & Sons, 181 
F, 2d 345, and opinion on resubmission filed July 21, 1950 (3d Cir. 
1950). Here the contract term “I*. o. b. acceptance final” is defined 
in the regulations. With respect to “acceptance final” contracts, it 
was held in L. Gillarde Co. v. Joseph Martinelli & Co., supra, that 
“The buyer’s only remedy is to sue for damages if specifications of the 
contract, such as grade or quality at the time of shipment, have not 
been complied with.” Thus, while it is true that the Uniform Sales 
Act gives the buyer four remedies, including the remedy of rescission, 
for breach of warranty, a buyer of perishable agricultural commodi- 
ties “acceptance final,” in a proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, is limited to only one of those remedies, 
namely, a suit for damages. 

Respondent next complains that the decision referred to jobbing 
prices contained in the Federal Market News reports in considering the 
damage sustained by respondent from the breach of warranty. It is 
contended that the judicial officer failed to give consideration to the 
fact that this was a carlot purchase and was not intended for sale or 
disposition as other than a carlot distribution ; that the carlot could not 
be sold as such because of the breach of warranty; and that it was 
necessary to consign the carlot to a commission merchant for selling. 
Respondent, therefore, claims that the net proceeds received from the 
resale was the fair value of the produce and that, since the net. proceeds 
have been paid to and accepted by complainant, there remains nothing 
due. 
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As pointed out in the order of July 24, 1950, the buyer’s damages for 
breach of the seller’s warranty is the difference between the value of the 
goods at the time of delivery to respondent and the value they would 
have had if they had been as warranted. Respondent introduced no 
evidence as to what the market value would have been of a carload of 
lettuce and carrots that met contract specifications. The only evidence 
introduced with respect to market values consisted of the Market News 
reports submitted by complainant. While these reports refer to job- 
bing prices, it has been held that, in the absence of other evidence, the 
lowest jobbing prices will be considered as evidence of carlot market 
value. Harshfield Brothers v. J. Cliff Thomas, 5 A. D. 378 (PACA 
4539, S. 3269) ; Samuel H. Bigler v. Nashville Produce Co., 5 A. D. 689 

-(PACA 4559, S. 3302). The relevant reports indicate that the value 
of the carrots was not lessened by reason of their size. Consequently, 
since the evidence shows no damage was sustained by respondent, no 
damages by way of recoupment may be allowed. 

There is no claim that the lettuce which comprised the remainder of 
this mixed shipment was not in full compliance with the contract speci- 
fications. Since respondent is only entitled to damages for breach of 
contract, and the breach of contract extended only to the carrots in the 
shipment, it is unnecessary to give further consideration to the lettuce. 
This is not to be taken as a determination that the contract was or was 
not separable with respect to the carrots and lettuce contained in this 
carload. It is unnecessary to decide that issue. 

Respondent’s petition for reconsideration is dismissed without prior 
service upon complainant. 

The reparation awarded in the order of July 24, 1950, shall be paid 
within 30 days from the date of this order. 

The facts and circumstances set forth herein shall be published. 

Service hereof shall be made on the parties. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 9A.D. 





(No. 2565) 


Turner Pack1ne Company v. FuAvor Fresu Foops Company. PACA 
Doc. No. 5002. Decided September 25, 1950. 


Vacation of Stay Order 


Where a reparation order was stayed to permit the filing of a petition for re- 
hearing, reargument, and reconsideration by respondent and the proceeding 
was thereafter continued in a pending status to permit settlement payments 
to be made by respondent in accordance with the stipulation of the parties, 
which agreement provided for reinstitution of the reparation order upon 
respondent’s default, and respondent defaulted in making the payments 
required by said agreement, it is ordered that the stay order should be 
vacated and the reparation previously awarded be paid within 30 days 
from the date of this order. 
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Mr. Donn F. Lawwill, of Aberdeen, Washington, for complainant. Mr. James 
W. Z. Taylor, of Beverly Hills, California, for respondent. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER VACATING STAY ORDER 


On December 1, 1949, a reparation award was issued in the above 
proceeding in which respondent was ordered to pay complainant 
$4,653.90, with interest thereon at the rate of 5 percent per annum 
from June 1, 1947, until paid. On December 22, 1949, the order of 
December 1, 1949, was stayed pending the issuance of another order 
in the proceeding, and respondent was granted 10 days from the time 
of service of the stay order within which to file a petition for rehearing, 
reargument, and reconsideration of the order of December 1, 1949. 
Thereafter, pursuant to the request of both parties, the time for filing 
of respondent’s petition was extended to January 31, 1950. Prior to 
the expiration date of the time granted for filing of respondent’s peti- 
tion for rehearing, reargument, and reconsideration, the parties en- 
tered into a stipulation providing for settlement of the controversy 
by payment of designated amounts by respondent to complainant. 
Tn the stipulation both parties requested that the Department continue 
to hold the proceeding in abeyance pending payment of the agreed 
installments by respondent. In accordance with the stipulation and 
request of both parties the stay order has been allowed to remain in 
effect. 

The Department has now been advised that, pursuant to the settle- 
ment agreement, respondent made monthly installment payments of 
$100 each for the months of February and March 1950 only, but has 
made no payments since that date. Complainant has now requested 
that, in accordance with the stipulation of the parties with respect 
to default by respondent, the stay order be vacated and the reparation 
order reinstituted. Accordingly, it is hereby ordered as follows: 

The stay order of December 22, 1949, is vacated. 

The reparation awarded in the order of December 1, 1949, shall 
be paid within 30 days from the date of this order. 

This order shall be published. Copies hereof shall be served upon 


the parties. 
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(No. 2566) 
PACA Doe. No. 5024* Decided September 25, 1950. 


Suitable Shipping Condition—Meaning of Term 


Since “suitable shipping condition” is defined in the regulations (7 CFR 46.24 
(j)) to mean, in relation to direct shipments, that at time of billing, the 
commodity is a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without abnormal 
deterioration at the destination specified in the contract of sale, proof that 
the commodity deteriorated abnormally after delivery at destination is not 
proof of breach of the warranty of suitable shipping condition.** 


Dismissal—Evidence—Failure to Sustain Burden of Proof—Latent Defects 


Where buyer alleged that the seller, in violation of the terms of the contract of 
sale, shipped tomatoes containing latent defects which caused a loss on 
resale, the buyer has the burden of proof with respect to shpwing that the 
defects originated prior to shipment and not while the tomatoes were in his 
possession or in the hands of the carrier, and, since buyer failed to sustain 
his burden of proof, the complaint should be dismissed.** 

Mr. Gilbert E. Morcroft, of Pittsburgh, Pennsylvania, for complainant. Mr. 
Harry S. Dunmire, of Pittsburgh, Pennsylvania, for respondent. Mr. James 
A, O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.) , involving 
a carload of mature-green U. S. No. 1 tomatoes purchased by com- 
plainant from respondent on or about June 23, 1947. Informal com- 
plaint was received by the Department on March 24, 1948. Formal 
complaint was filed on June 28, 1948, and a copy of it, together with 
a copy of the report of investigation made by the Regulatory Division, 
was served by registered mail on respondent’s attorney on August 23, 
1948. On the same day, a copy of the report of investigation was 
served on complainant. 

The complaint alleges that the tomatoes were sold as U. S. No. 1 
grade, f. 0. b. * * * that complainant accepted the shipment 
upon arrival at * * * and later paid respondent the full pur- 
chase price therefor; and that official inspection 5 days after arrival 
at destination showed that the commodity had been loaded in unsuit- 
able shipping condition, as a result of which complainant suffered 


9 "PK 


damage in the amount of $1,463.75. 


Ed. 





*As explained in Prefatory Note, the identities of the parties are not disclosed. 


**Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 










EM: 


Seetee es 






t¢ 
Ww 





9 A.D. PACA DOC. NO. 5024 1117 


Respondent filed an answer on September 3, 1948, admitting the 
sale, but denying all liability for respondent’s loss in connection there- 
with. The answer avers that the tomatoes were of the kind, grade, 
and quality called for by the contract and were in suitable shipping 
condition at the time of shipment. On September 15, 1948, respondent 
filed a supplemental answer in which an oral hearing was demanded. 

A hearing was heldat * * * on October 20,1949. Both parties 
were represented by counsel. * * *, secretary of complainant com- 
pany, was the only witness to appear and testify. In addition to 

* * oral testimony, four depositions taken on behalf of com- 


plainant and one on behalf of respondent were submittetd in evidence. 
FINDINGS OF FACT 


1. Complainant, * * *,isa corporation whose post office address 
* * +; 
2. Respondent, * * *, is a corporation with offices located at 
* * *. Respondent was licensed under the act at the time of the 
transaction involved herein. 
3. On or about June 23, 1947, complainant purchased from respond- 
ent 773 lugs of Texas U. S. No. 1 tomatoes, “Stone Fort” brand, con- 
tained in car PFE 75918, at $2.50 per lug f. o. b., or a total price of 
$1,932.50 * * * of * * *, negotiated the contract between 


is 


the parties. 

4. The tomatoes were officially inspected at shipping point between 
11:30 p. m. on June 23 and 2 a. m. on June 24, 1947, and were certified 
to be mature green of U.S. No. 1 grade, with no decay. The tomatoes 
were shipped from * * * sometime after 2 a.m. on June 24, 1947, 

5. Car PFE 75918 arrived at destination in * * *, on June 26, 
1947, at which time the tomatoes were examined and accepted by com- 
plainant. No abnormal deterioration was found upon arrival. 
Thereafter, complainant paid respondent the agreed purchase price 
in full. On June 27, 1947, complainant unloaded the carload of toma- 
toes into its warehouse where they were placed in an unrefrigerated 
room for ripening. At 10:40 a. m., July 1, 1947, 5 days after arrival, 
the commodity was officially inspected in complainant’s warehouse. 
The inspection certificate on which the results of that inspection are 
reported notes under “Condition” an average of approximately 8 per- 


cent decay, ranging from 7 to 17 percent in most samples, none in some, 


the decay being Bacterial Soft Rot in advanced stages. In addition, 
an average of approximately 50 percent of the tomatoes showed dis- 
colored areas, mostly on the shoulders with many scattered over the 
entire surface. The lot then failed to grade U.S. No. 1 only because 


of discolored areas and decay. 
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6. At 4:35 p.m., July 1, 1947, complainant sent a wire to respondent 
complaining of the condition of the tomatoes and advising that they 
would be sold for the account of whom it may concern. 

7. Complainant repacked the 773 lugs of tomatoes and on July 2, 3, 
5, 7, and 8, 1947, resold 9,980 pounds thereof for $1,356. The remain- 
ing 13,210 pounds were lost in repacking due to shrinkage. 

8. Weather Bureau reports of the United States Department of 
Commerce show the following maximum temperatures prevailing at 
the * * * airport during the period June 27, through July 8, 
1947: 


June 27—92° F. July 1—86° F. July 5—90° F. 
June 28—94° F. July 2—90° F. July 6—S87° F. 
June 29—84° F. July 3—89° F. July 7—84° F. 
June 30—90° F. July 4—89° F. July 8—81° F. 


9. Informal complaint was filed within 9 months after the alleged 
cause of action accrued. 
CONCLUSIONS 


Since this was a sale by description of U. S. No. 1 tomatoes f. o. b. 
shipping point, the contract called for tomatoes which graded U. 8. 
No. 1 and which were in suitable shipping condition at time of ship- 
ment. (See definition of term “f. 0. b.,” 7 CFR 46.24 (i).) Although 
the broker’s standard memorandum of sale does not specify “mature 
green” tomatoes, the parties certainly understood that the commodity 
was to be loaded in such condition. On Tuesday, June 24, 1947, re- 
spondent shipped mature green tomatoes which had just been officially 
inspected and graded U.S. No. 1. The carload arrived on schedule at 
destination, * * *, on Thursday, June 26, 1947, and was then ex- 
amined and accepted by two members of complainant company. At 
that point in the transaction the commodity appeared to be in good 
condition without evidence of any abnormal damage. Complainant 
paid to respondent the full purchase price. On Friday, June 27, 1947, 
the tomatoes were unloaded into complainant’s unrefrigerated ware- 
house where they were left for ripening until July 1, 1947. Appar- 
ently no effort was made to record, much less control, the temperatures 
in the ripening room. However, during the five day period immedi- 
ately preceding official inspection at destination, the Weather Bureau 
officially reported daily maximum temperatures of 92°, 94°, 84°, 90°, 
and 86° atthe * * * Airport. On July 1, 1947, the tomatoes were 
again officially inspected and were found to contain an average of “ap- 
proximately 50% discolored areas, mostly occurring on shoulders, 
many scattered over entire surface” and “approximately 8% decay, 
Bacterial Soft Rot in advanced stages”. The commodity then failed 
to grade U. S. No. 1 “only account discolored areas and decay”. At 
4:35 p.m., July 1, 1947, complainant notified respondent, by telegram, 
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that it was selling the carload for the account of whom it may concern 
and that it would present its bill for damages in due course. The 
telegram stated as the reason for this action that the condition found 
upon inspection was “no doubt—an inherent field disease making (the 
commodity) unsuitable for shipping as USONE tomatoes—”. Be- 
‘ause of this condition complainant realized only $1,356 on resale, and 
therefore instituted this proceeding to recover its loss from respond- 
ent. Complainant now contends that the deterioration in these toma- 
toes was due to rough handling prior to shipment. 

The buyer complains of two defects in this carload of tomatoes, the 
8% decay and the 50% discolored areas, both discovered in the inspec- 
tion of July ist. At the outset it should be noted that 8% decay is 
probably not abnormal under such circumstances. In the first place, 
complainant admits that 10% shrinkage in repacking tomatoes is 
usual, Since tomatoes are especially susceptible to decay, it is likely 
that much of the usual loss is due to decay. Secondly, the official 
standards for U. S. No. 1 grade allow a tolerance of 5% decay upon 
arrival at destination. The 8% decay with which we are concerned 
was found 5 days after arrival at destination. Finally, the extract 
from the official United States Department of Agriculture pamphlet 
on Bacterial Soft Rot (respondent’s Exhibit No. 7 attached to the hear- 
ing record) indicates that green tomatoes are highly susceptible to 
decay, and that decay progresses rapidly at high temperatures. The 
tomatoes involved in this dispute were mature green tomatoes, and the 
inspection which reported the decay in this shipment was made after 
the tomatoes had been standing for four or five days in an unrefriger- 
ated warehouse during a period of unusually warm weather. We con- 
clude, therefore, that the degree of decay noted was not abnormal and 
was such as complainant should have expected under these conditions, 
The only abnormal damage found in this shipment was the 50 percent 
discoloration, and it is really for this defect, not the 8% decay, that 
complainant seeks to hold respondent liable (paragraph 14 of 
complainant’s brief). 

Complainant’s contention is that respondent breached its warranty 
of suitable shipping condition by delivering tomatoes which were 
found to be damaged by discolored areas 5 days after arrival at des- 
tination. Suitable shipping condition is defined in the regulations 
to mean, in relation to direct shipments, that at time of billing, the 
commodity is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the destination specified in the 
contract of sale (7 CFR 46.24 (j)). 

In this case the commodity apparently received normal transporta- 
tion service from the time it left shipping point early in the morning 
of June 24, 1947, until it was delivered to complainant in * * * 








1120 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 9A.D. 


on June 26, 1947. According to complainant’s evidence, complainant 
examined the shipment on the day it arrived and unloaded it on the 
following day, without finding any abnormal deterioration in transit. 
All of the evidence relating to deterioration in these tomatoes indicates 
that the damage which ultimately caused the loss was not present 
when the commodity arrived at destination, but rather, occurred after 
the tomatoes were accepted by complainant and were placed in a warm 
room for ripening. Thus although complainant earnestly contends 
that the tomatoes involved herein were loaded in unsuitable shipping 
condition, since no abnormal deterioration is shown to have been pres- 
ent upon delivery of the shipment at destination, we are unable to 
conclude that respondent breached its warranty of suitable shipping 
condition, as that term is defined in the regulations. 

No other ground for liability is alleged by complainant. Nor, after 
a careful study of the record, do we feel that any other ground is 
proved. 

Complainant’s evidence indicates that the tomatoes, the lugs in which 
they were packed, and the load in the car all appeared to be in good 
condition upon arrival at destination on June 26, 1947. Clearly the 
commodity was in poor condition on July 1, 1947. However, this was 
only after complainant had accepted and assumed complete control 
of the shipment, and allowed the tomatoes to stand for four or five 
days in its ripening room under temperatures which may have been 
considerably higher than those recommended for the proper ripening 
of mature green tomatoes. 

We take official notice of USDA Circular No. 566, “The Ripening 
and Repacking of Mature Green Tomatoes” (June 1940), which states, 
in effect, at page 4 that ripening temperatures for tomatoes “range 
from 55 degrees to 72 degrees Fahrenheit—. When speed is not greatly 
desired and a firm product of good color and maximum quality is 
wanted, a ripening temperature near 60 degrees is recommended.— 
Experienced operators consider 65 to 68 degrees the most satisfactory 
temperature to use under average conditions.” “Where maximum 
speed in ripening is desired because of an active market, temperatures 
of 70 to 72 degrees may be used. It should be understood, however, 
that where such high temperatures are used, considerably more decay 
will develop—. At temperatures of 80 degrees or above, the coloring 
is apt to be uneven or blotched.” 

To recover in this proceeding, complainant must bear the burden 
of proving that the discoloration which resulted in the loss was caused 
prior to shipment and was not due to some fault on the part of the 
carrier or on complainant’s part. Yet because there was no evidence 
of deterioration upon arrival, because it developed in complainant’s 
ripening room while the tomatoes were under complainant’s control, 
and because it was not discovered until seven or eight days after 
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respondent relinquished possession of the car, there is a considerable 
possibility that the damage was caused or, at least, aggravated by 
circumstances which occurred after shipment. It is this fact situation 
which distinguishes the present dispute from S. Kemp Company Vv. 
A. B. Friedman & Company, Inc., PACA Docket No. 3450, S-2572 
(1941), relied upon by complainant. There was clear and undisputed 
proof in that case that the damage complained of was caused by exces- 
sive rains in the growing area, which condition was known throughout 
the industry. There was no question there as to how, when, or where 
the defect originated. In the present case, however, the question of 
what caused the damage forms the principal issue. Because of the 
possibility that the deterioration was due to circumstances which 
occurred after shipment, complainant’s burden is not merely one of 
proving the existence of an implied warranty against latent defects 
of field origin, but in addition, is a matter of precluding the possibility 
of damage to the tomatoes after they were shipped. 

As against this possibility, complainant offers in evidence the testi- 
mony of five expert witnesses to prove that responsibility for the 
loss lies with respondent. Since the inspection certificate made at 
destination on July 1, 1947, describes the defect merely as “50% dis- 
colored areas, mostly occurring on shoulders, many scattered over 
the entire surface” without other indication as to the cause to which 
the damage may be attributed, complainant also submitted a letter 
to complainant from * * *, Inspector in Charge, United States 
Department of Agriculture, * * * (Ex. 4 attached to the com- 
plaint), which letter undertakes to explain how this defect may have 
originated. It is admitted that the writer never saw the lot of toma- 
toes which the inspection certificate describes. This letter states, in 
effect, that “50% discolored areas” was used to describe “scars and 
other discolored areas” due to injury “during and after the tomatoes 
were packed”. (Note that this would not include damage inflicted by 
rough handling by the pickers, or by abrasions while in the field boxes 
or en route to the packing shed.) Subsequently, in his deposition, 

* * clarified the statements made in his letter by venturing the 
opinion that the discolored areas found on these tomatoes were due to 
“injuries which occurred during packing”, and explained that his 
opinion was based on the high degree of damage, thus inferring that 
damage from mishandling after the carload left shipping point would 
not have developed to the extent that 50% of the fruit was afllicted. 
However, we have already noted the possibility that high temperatures 
in the ripening room may have constituted a factor in this case. It 
doesn’t appear that the witness, at the time he made these statements, 
was aware of the possibility that these tomatoes were ripened at tem- 
peratures far in excess of those recommended by experienced opera- 
tors. Where the inquiry is whether the discoloration is due to mis- 
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handling before shipment or due to improper handling on the part of 
the consignee, the testimony of one who did not inspect the commodity 
is of little value unless it is shown that he was informed of the possi- 
bility of improper ripening. At the time * * * offered his 
opinion he may have assumed that these tomatoes were properly 
handled after arrival at destination and were properly stored for 
ripening. Such an assumption is not justified by the record. 

* * * secretary of complainant company, testified at the hearing 
that “shoulder scars” are caused by bruising during picking and pack- 
ing, but offered no reasons to substantiate this general statement, nor 
any evidence to identify the “50% discolored areas” noted in the report 
of inspection as “shoulder scars”, the defect about which he testified. 

* * *, president of complainant corporation, who examined this 
shipment with * * *, testified by deposition that the deterioration 
complained of was not due to transit damage because such damage 
would not be confined to the shoulder area of the fruit, and further 
this amount of damage could not be inflicted in transit without evi- 
dence of damage to the lugs or to the load. As to his first argument, 
according to the inspection report “many” tomatoes had discolored 
areas scattered over the entire surface. Thus the defect was not con- 
fined to the shoulder area of the fruit. His second argument seems 
sound. However, even if we were to conclude that no damage was 
inflicted in transit, the possibility still remains that the discolored 
areas may have been the result of, or aggravated by, excessively high 
temperatures in the ripening room, or other mishandling by complain- 
ant after the tomatoes reached destination. Nothing the witness says 
militates against this possibility. 

The testimony of * * * is subject to the same criticism. He 
offered nothing further with respect to what may have caused the dis- 
colored areas on these tomatoes except to state that he didn’t think 
it was caused in transit. 

Finally * * * in his deposition, offered the opinion that the 
defects complained of could not have been caused in transit, assigning 
as his reasons therefor the fact that the defects which threw the 
tomatoes out of grade on July 1st “couldn’t develop in rough han- 
dling” and further “hadn’t time to develop.” This statement followed 
lengthy testimony relative to the cause of Bacterial Soft Rot, and 
therefore may have referred to that defect rather than to “the defects 
which threw the tomatoes out of grade,” (which would include the 
50% discolored areas). If it was intended to apply to the defect 
with which we are here concerned, namely the 50% discolored areas, 
then the witness’s first reason contradicts complainant’s contention 
that the loss was due to rough handling prior to shipment. As to 
the second reason, if it justifies a conclusion that the damage could 
not have occurred while the tomatoes were in the hands of the carrier, 
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it supports with all the more force the conclusion that complainant 
was not responsible for the loss. However, a later statement made 
by the same witness on cross examination casts some doubt on the 
strength of his arguments. In answer to a question as to the possi- 
bility that slow disposition of the tomatoes during a period of hot 
summer weather caused the loss the witness stated: “I would say that 
would depend on the temperatures under which they were held. If 
they were properly handled and refrigerated, they should have been 
in view of the fact they came in under refrigeration, I would say 
they would not deteriorate in that length of time.” This testimony 
seems to indicate that the witness was not aware of the fact that 
these tomatoes were held in an unrefrigerated warehouse. Therefore 
his conclusions as to how long it would have taken for this defect 
to develop are of questionable value. 

None of the evidence discussed above nor the arguments contained 
in complainant’s other submissions is sufficient to preclude the possi- 
bility that the damage was caused after shipment or to fix liability 
on respondent. We conclude therefore that complainant has failed 
to sustain its burden of proof in this proceeding. The complaint 


should be dismissed. 
ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2567) 


Estrrecua Fruir Surerrna Core. v. Ray Tucker. PACA Doc. No. 
5419. Decided September 26, 1950. 


Failure to Pay Purchase Price—Default 


Where the complaint alleged that complainant sold a truckload of bananas to 
respondent and that respondent failed to pay the purchase price, and where 
respondent failed to file an answer, held, respondent’s failure to answer consti- 
tutes an admission of the facts alleged in the complaint and a waiver of oral 
hearing, and respondent’s failure to pay the purchase price is in violation of 
the act for which complainant should be awarded reparation.* 

Messrs. Chaffe, McCall, Toler & Phillips, of New Orleans, Louisiana, for complain- 
ant. Mr. L. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Infor- 
mal complaint was received January 27, 1950. Formal complaint was 


*Reference to other points involved in this case will be fouttd in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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filed July 10, 1950, alleging that complainant sold a truck load of 
bananas to the respondent in September 1949, but that respondent only 
made part payment, leaving a balance due of $1,278.78, no part of which 
has been paid. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served upon com- 
plainant’s attorneys August 4, 1959. On August 5, 1950, copies of the 
formal complaint and the report of investigation were served upon 
respondent. 

At the time of service of the formal complaint respondent was noti- 
fied in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute a waiver of hearing and an 
admission of the facts alleged in the complaint. Respondent did not 
file an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Estrella Fruit Shipping Corp., is a corporation, 
whose address is 133 North Front Street, New Orleans, Louisiana. 

2. Respondent is an individual, Ray Tucker, whose address is 1414 
West Court Street, Chariton, Iowa. At the time of the transaction 
complained of herein respondent was licensed under the act. 

3. On or about September 30, 1949, in the course of interstate com- 
merce, complainant sold to respondent a truck load of bananas weigh- 
ing 27,890 pounds, at 634 cents per pound, f. o. b. New Orleans, 
Louisiana, or a total invoice price of $1,882.58. 

4. Respondent inspected and accepted the bananas which were then 
loaded in respondent’s truck for shipment in interstate commerce. 

5. Respondent paid complainant $603.80, leaving a balance due of 
$1,278.78, no part of which has been paid. 

6. Informal complaint was received January 27, 1950, which was 
within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing as provided for in the rules of practice (7 CFR 
47.8 (c)). 

It appears from the record that, on or about September 30, 1949, 
complainant sold to respondent 27,890 pounds of bananas for 
$1,882.58 ; that the bananas were inspected and accepted by the respond- 
ent; and that the bananas were loaded on respondent’s truck for 
shipment in interstate commerce. The record also discloses that re- 
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spondent paid complainant $603.80, leaving a balance due of $1,278.78, 
no part of which has been paid. 

Respondent’s failure to pay the full purchase price is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,278.78, with interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,278.78, with interest thereon at the rate 
of 5 percent per annum from October 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2568) 
Lucxr-Hetnricu & Co. v. O. T. Witcox. PACA Doc. No. 5417. De- 


cided September 26, 1950, 
Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged that it sold three carloads of potatoes to respondent 
and that respondent has not paid the full purchase prices, and where re- 
spondent did not file an answer, held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing, and complainant is entitled tc an award of repara- 
tion for the unpaid balance of the purchase price.* 

Lucke-Heinrich & Co., of Chicago, Illinois, complainant pro se. Mr. EF. D. Mul- 
ville, Presiding Officer. 4 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). An 
informal complaint was received February 26, 1948. Formal com- 
plaint was filed July 17, 1950, alleging that respondent failed to pay 
$950 of the contract prices of three carloads of potatoes, purchased 
from complainant, by respondent, during July 1947. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served upon 
complainant on August 1, 1950. On August 9, 1950, copies of the 
formal complaint and the report of investigation were served upon 


respondent. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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At the time of service of the formal complaint respondent was noti- 
fied in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute a waiver of hearing and an 
admission of the facts alleged in the complaint. Respondent did not 
file an answer. The issuance of an order is therefore authorized with- 
out further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of Ernest F. Lucke and 
John Heinrich, trading as Lucke-Heinrich & Co., whose address is 
1144 W. 14th Place, Chicago, Illinois. 

2. Respondent is an individual, O. T. Wilcox, whose address is 400 

_ West Cass Street, Greenville, Michigan. At the time of the transac- 
tions complained of herein respondent was licensed under the act. 

3. On or about July 8, 1947, in the course of interstate commerce, 
complainant sold to respondent 300 100-pound bags of unwashed 
Kansas Cobbler potatoes at $2.95 per bag, delivered, or a total net 
contract price of $718.14. 

4. On or about July 26, 1947, in the course of interstate commerce, 
complainant sold to respondent 300 100-pound bags of unwashed 
Missouri Cobbler potatoes at $2.80 per bag, delivered, or a total net 
contract price of $679.32. 

5. On or about July 28, 1947, in the course of interstate commerce, 
complainant sold to respondent 300 100-pound bags of Missouri 
Cobblers at $2.80 per bag, delivered, or a total net contract price of 
$673.14. 

6. In accordance with the terms of the contracts, complainant 
shipped potatoes of the kind, quality, grade, and size called for therein 
on July 8, 1947, July 23, 1947, and July 25, 1947, in cars URT 9274, 
ART 2273, and SFRD 8068, respectively, from loading points in 
Kansas or Missouri, in interstate commerce, to respondent at Green- 
ville, Michigan. 

7. Respondent accepted the potatoes and has paid complainant 
$1,120.60, leaving a balance due of $950, no part of which has been 
paid. 

8. Informal complaint was received February 26, 1948, which was 
within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing as provided for in the rules of practice (7 CFR 47.8 


(c)). 
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The record discloses that during July 1947 complainant sold to re- 
spondent three carloads of Cobbler potatoes for $2,070.60; that com- 
plainant shipped potatoes in interstate commerce to the respondent; 
that respondent accepted the potatoes upon arrival at destination; 
and that respondent paid complainant $1,120.60, leaving an unpaid 
balance of $950. Respondent has not paid the $950 due, or any part 
thereof. 

Respondent’s failure to pay promptly the agreed contract prices is 
in violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $950, with interest, and the facts should 
be published. 

ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $950, with interest thereon at the rate 
of 5 percent per annum from August 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2569) 


MICcHAEL-SWANSON-Brapy Propuce CoMPpANY v. FANNIN WHOLESALE 
Grocery Co. PACA Doc. No. 5420. Decided September 26, 
1950. 


Rejection without Reasonable Cause—Default 


Where complaint alleged that complainant sold seed potatoes to respondent and 
that respondent refused to accept the shipment, and where respondent failed 
to file an answer, held, failure to file an answer constitutes an admission 
of the facts alleged in the complaint, and respondent’s rejection of the 
potatoes was without reasonable cause, in violation of the act, and repara- 
tion should be awarded complainant to the extent it was damaged.* 

Michael-Swanson-Brady Produce Company, of Moorhead, Minnesota, complain- 
ant pro se. Mr. EL. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a e¢ seqg.). In- 
formal complaint was received March 15, 1950. Formal complaint 
was filed July 3, 1950, alleging that respondent refused to accept a 
‘arload of potatoes purchased from complainant on or about Janu- 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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ary 6, 1950, and as a result of respondent’s action, the complainant 
suffered a loss of $329.04. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served upon 
complainant July 24, 1950. On July 22, 1950, copies of the formal 
complaint and the report of investigation were served upon respondent, 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint. Respondent did not file an answer. The 
issuance of an order is therefore authorized without further 


proceedings. 
FINDINGS OF FACT 


1. Complainant, Michael-Swanson-Brady Produce Company, is a 
corporation, whose address is Second and Walnut Streets, Kansas 
City, Missouri. 

2. Respondent is a partnership, composed of Thomas E. Fannin, 
Billy R. Fannin, Theodore J. Fannin, and Jack R. Fannin, trading 
as Fannin Wholesale Grocery Company, whose address is West Pres- 
tonsburg, Kentucky. At the time of the transaction complained of 
herein respondent was licensed under the act. 

3. On or about January 6, 1950, in the course of interstate com- 
merce, complainant sold to respondent a carload of Minnesota U. S. 
No. 1, Size A, Blue Tag Certified Minnesota Cobbler seed potatoes 
at $3.75 per hundred pounds, delivered Prestonsburg, Kentucky, or 
a total net contract price of $1,178.48. Time of shipment was to be 
first 10 days of March, 1950. 

4, The contract was negotiated by the United Brokers, Inc., Hunt- 
ington, West Virginia, who acted as agent for both complainant and 
respondent, and who issued a memorandum of sale, January 6, 1950. 

5. On or about March 9, 1950, complainant shipped, in interstate 
commerce, 450 bags of potatoes of the kind, quality and grade called 
for in the contract in car FGEX 57594 from Halstad, Minnesota, to 
respondent in Prestonsburg, Kentucky. 

6. Prior to arrival of the car of potatoes at destination, respondent 
advised complainant that the shipment would not be accepted. As a 
result, complainant resold the potatoes to M. S. Qualls, Olive Hill, 
Kentucky, at $3 per hundred pounds, delivered Olive Hill, Kentucky. 
This resale entailed additional charges of $9 demurrage plus 27¢ tax. 
The resale netted complainant $849.44, which is $329.04 less than the 
net contract purchase price. 

7. Respondent has not paid complainant the amount of $329.04, 


or any part thereof. 
8. Informal complaint was received March 15, 1950, which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint as provided for in 
the rules of practice (7 CFR 47.8 (c)). 

The record discloses that on or about January 6, 1950, in the course 
of interstate commerce, complainant sold to respondent 450 bags of 
potatoes at $3.75 per bag, delivered Prestonsburg, Kentucky ; that on 
or about March 9, 1950, in accordance with the terms of the contract, 
the potatoes were shipped in interstate commerce to the respondent; 
that prior to their arrival at the agreed destination, respondent re- 
fused to accept the potatoes; that complainant was forced to resell 
the produce; and that the resale of the potatoes resulted in complain- 
ant’s receiving $329.04 less than it wou!d have received under the 
terms of the contract. 

We conclude that the rejection of the potatoes by respondent was 
without reasonable cause and in violation of section 2 of the act. The 
resale of the potatoes by complainant appears to have been prompt 
and for the best price obtainable. Complainant should be awarded 
reparation in the amount of $329.04, with interest, and the facts 


should be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $329.04, with interest thereon at the 
rate of 5 percent per annum from April 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





(No. 2570) 


Gro. A. Werrz v. Rex Youncserac. PACA Doc. No. 5421. Decided 
September 26, 1950. 


Failure to Pay Purchase Price—Default 

Where respondent admitted upon investigation that he inspected and purchased 
a truckload of onions from complainant, that he had no complaint as to 
the quality of the onions, and that he has failed to pay complainant the 
agreed purchase price, following the dishonoring of his check given in pay- 
ment by the bank, and failed to file an answer to the formal complaint, 
it is held, that respondent’s failure to file an answer constitutes an ad- 
mission of the facts alleged in the complaint, and his failure to pay the 
agreed purchase price is a violation of the act for which complainant is 
entitled to an award of reparation.* 

Mr. Geo. A. Weitz, of Caldwell, Idaho, complainant pro se. Miss Lenore H. 


Langford, Presiding Oflicer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.——-Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.), instituted 
by complainant against respondent by formal complaint filed July 
17, 1950. Complainant alleges failure on the part of respondent to 
pay the agreed purchase price for a truckload of onions purchased 
by respondent from complainant in October 1949. A copy of the 
formal complaint and a copy of the report of investigation were served 
by registered mail upon respondent on July 27, 1950. On the same 

date, complainant was served with a copy of the report of investi- 
gation. 

At the time of service of the complaint, respondent was notified 
in writing that an answer to the complaint, should be filed within 
20 days from the receipt of such notice, and that failure to do so 
would constitute an admission of the facts alleged in the complaint, 
in accordance with § 47.8 (c) of the rules of practice. The respondent 
failed to file an answer and the issuance of an order in this case is, 
therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, George A. Weitz, whose post office 
address is Box 368, Caldwell, Idaho. 

2. Respondent is an individual, Rex Youngberg, whose post office 
address is 375 North 10th Street, Bountiful, Utah. At the time of 
the transaction here involved, respondent was not licensed but was 
subject to license under the act. License No. 127199 was issued to 
respondent on March 28, 1950, upon payment by him of the sum of 
$25 to cover $15 arrearage dating back to October 28, 1948, and the 
$10 annual license fee. 

3. On or about October 1, 1949, complainant, by oral contract, sold 
to respondent, in the course of interstate commerce, 216 sacks of 
Jumbo White Sweet Spanish onions and 104 sacks Medium White 
Sweet Spanish onions, 85 percent or better U. S. No. 1 quality, at 
$1.35 and $1.25 per bag, respectively, f. o. b. shipping point, for a total 
price of $421.60. 

4. On or about October 1, 1949, complainant loaded onto respond- 
ent’s truck, from loading point in the State of Idaho, the kind, quality, 
and grade of onions called for by the contract, and respondent trans- 
ported the onions by truck to Salt Lake City, Utah, where he disposed 
of the shipment to various wholesalers on that market. 

5. At the time of the purchase and sale of the onions in controversy, 
respondent issued to complainant his personal check in the amount 
of $421.60, drawn on the Bountiful State Bank, Bountiful, Utah, to 
cover the purchase price of the onions. This check was twice dis- 
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honored by the bank upon which it was drawn and returned to the 
complainant marked “Refer to Maker.” 

6. Respondent has not paid complainant the agreed purchase price 
for the onions, or any part thereof. 

7. An informal complaint was received by the Department on Feb- 
ruary 13, 1950, which was within 9 months from the time the cause 


of action herein accrued. 
CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constitutes 
an admission of the facts alleged therein as provided in the rules of 
practice (7 CFR 47.5 (c)). 

The record shows that the respondent admitted to a Department 
investigator that he inspected the onions prior to purchase, that he 
had no complaint regarding them, that he owes complainant the 
amount claimed, and stated further that the only reason the amount 
had not been paid was because he did not have the money which 
would enable him to make payment. Respondent indicated that he 
expected to make a personal call on complainant and arrange to settle 
the account in full. However, this was never done. 

The failure of respondent to pay complainant the agreed purchase 
price for the onions is a violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $421.60, with interest, 


and the facts should be published. 
ORDER 
Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $421.60, with interest thereon at the 
rate of 5 percent per annum from October 1, 1949, until paid. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2571) 
Artiur Benper v. Coastat Disrrinutors, Inc. PACA Doc. No. 5377. 
Decided September 28, 1950. 


Failure to Pay Balance of Purchase Price—Stipulation Admitting Facts 
Alleged and Agreeing to Make Payment—Default 


Where complainant alleged respondent purchased tomatoes but did not pay the 
full purchase price, and where respondent failed to file an answer but com- 
plainant and respondent later entered a stipulation wherein respondent ad- 
mitted the allegations, stating he had no defense, and agreed to make pay- 
ment, held, respondent’s failure to pay the full purchase price is in violation 
of the act and complainant should be awarded reparation in the amount of 
the unpaid balance of the purchase price.* 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Messrs. Evans & Markle, of New Haven, Connecticut, for complainant. Coastal 
Distributors, Inc., of New Haven, Connecticut, respondent pro se. Mr. E. D. 
Mulville, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 

PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Infor- 
mal complaint was received July 27, 1949. Formal complaint was 
filed January 31, 1950, alleging that complainant sold to respondent 
1,448 baskets of tomatoes at $1.75 per basket but that respondent failed 
to pay the purchase price. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served upon 
complainant’s attorneys May 29, 1950. Copies of the formal com- 
plaint and the report of investigation were served upon respondent on 
May 31, 1950. 

At the time of service of the complaint respondent. was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, fail- 
ure to file an answer would constitute a waiver of oral hearing and an 
admission of the facts alleged in the complaint. Respondent failed to 
file an answer within the time allowed, which would authorize the 
issuance of an order without further proceedings. However, in a stip- 
ulation subsequently filed, respondent specifically admitted all of the 
allegations of the complaint. 


FINDINGS OF FACT 

1. Complainant is an individual, Arthur Bender, whose address is 
Cape Charles, Virginia. 

2. Respondent, Coastal Distributors, Inc., is a corporation whose 
address is 10 Hamilton Street, New Haven, Connecticut. At the time 
of the transaction involved herein respondent was licensed under the 
act. 

3. On or about July 6, 1949, in the course of interstate commerce, 
complainant sold to respondent 1,448 Climax baskets of fancy pink 
tomatoes at $1.75 per basket, for a total of $2,534, delivered at New 
Haven, Connecticut. 

4. On or about July 6, 1949, the tomatoes sold to respondent. by 
complainant were inspected at Cape Charles, Virginia, by Joseph C. 
Amendola, who acted as agent for respondent. 

5. On or about July 7, 1949, tomatoes meeting contract requirements 
were delivered to, and accepted by, respondent in New Haven. 

6. Respondent paid complainant $200 on July 5, 1950, $50 on August 
15, 1950, and $50 on September 1, 1950, reducing the amount due to 
$2,234, no part of which has been paid. 
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7. Informal complaint was received July 27, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The complaint alleges in substance that complainant sold respond- 
ent 1448 baskets of tomatoes for a total of $2,534; that the tomatoes 
were delivered to and accepted by respondent; and that respondent has 
failed to pay the agreed price, or any part thereof. 

In a stipulation filed August 18, 1950, respondent admits all the 
allegations of the complaint and further states that respondent has no 
true and bona fide defense thereto; that respondent was justly and 
correctly indebted to complainant in the amount of $2,534 as of the 
date of filing of the complaint; and that respondent has since paid 
$250 in reduction of the debt, leaving a balance of $2,284. The parties 
also consented, in the stipulation, to the issuance of an order awarding 
reparation in the amount of $2,284 to be paid by respondent to com- 
plainant, in installments, as follows: $50 September 1, 1950, and $50 
on the first of every month thereafter through and including May 1, 
1954, the final payment thereafter of $34 to be paid on June 1, 1954. 
The parties further agreed that in the event the respondent shall de- 
fault in paying any installment, within 15 days after the sum shall 
become due, as described in the stipulation, the entire balance remain- 
ing unpaid shall become immediately due. 

By telegram dated September 12, 1950, complainant’s attorneys 
notified the Department that respondent paid complainant $50 on 
September 1, 1950, which reduces the unpaid balance to $2,234. 

Respondent’s failure to pay the agreed purchase price is in violation 
of section 2 of the act. Complainant should be awarded reparation in 
the amount of $2,234, in installments as provided in the stipulation, 
except for the September 1 payment which has already been paid, and 
the facts should be published. 


ORDER 


Respondent shall pay to complainant $2,234 in monthly installments 
of $50 each on the first of every month, commencing October 1, 1950, 
with a final payment of the balance due June 1, 1954. In the event 
respondent fails to make payment within 15 days after each sum shall 
become due, the entire balance remaining unpaid shall then become 
due. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2572) 


Prerer Martort’s Sons, Inc. v. Posnack & RosenrHat. PACA Doc. 
No. 4919. Decided September 28, 1950. 


Failure to Pay Balance of Purchase Price—Evidence—Failure to Prove 
Breach of Contract 


Where respondent has failed to prove by a preponderance of the evidence that 
the cucumbers delivered by complainant failed to meet contract requirements, 
held, it is unnecessary to discuss the alleged losses resulting from respond- 
ent’s resale of the shipments, and respondent’s failure to pay the balance 
of the purchase price for the three shipments delivered is a violation of sec- 
tion 2 of the act, for which reparation should be awarded complainant.* 


Acceptance by Buyer—Burden of Proof as to Seller’s Alleged Breach and 
Damages 


Where under an f. o. b. acceptance final contract the buyer accepted the goods, 
the burden is upon the buyer to prove the shipper’s alleged breach of contract 
or other issues raised in the buyer’s counterclaim.* 


Interpretation of Contract of Purchase and Sale 


Where there is a question as to the meaning of descriptive terms used in an 
f. o. b. contract of sale, the interpretation should be governed by the general 
understanding of the terms at shipping point and not where the purchaser 
is in business.* 

Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. B. A. Rosenthal, 
of Fort Lauderdale, Florida, for respondents. Mr. Cleve W. Allen, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a e¢ seg.), insti- 
tuted by complainant against respondents alleging failure to pay the 
contract purchase price for two carloads of cucumbers purchased from 
complainant on or about October 14, 1947. A formal complaint was 
filed on February 16, 1948. On March 8, 1948, a copy of the report of 
investigation prepared by the Regulatory Division was served by reg- 
istered mail upon complainant, and copies of the formal complaint 
and report of investigation were served on respondents by registered 
mail on the same date. Respondent, Sidney Rosenthal, filed an answer 
denying liability. Posnack & Rosenthal filed an Answer, Set-Off and 
Counterclaim. Thereafter, complainant filed replies to both answers. 

Complainant alleges that respondents purchased two cars of cucum- 
bers at an agreed total price of $3,733.50, that the sales were on an 
f. o. b. acceptance final basis, and that the shipments were delivered, 
but that respondents have failed to make payment for the said cucum- 
bers. Respondent, Sidney Rosenthal, alleges that he acted solely as 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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agent and broker for Posnack & Rosenthal with respect to the trans- 
actions in question. Respondent, Posnack & Rosenthal, alleges that 
through its agent and broker, Sidney Rosenthal, this respondent pur- 
chased from complainant three carloads of cucumbers at a total price 
of $5,416, that prior to arrival of the first shipment, it paid to the 
complainant the sum of $1,682.50, and that the cucumbers shipped in 
the said three cars were not of the grade and quality called for by the 
terms of the contracts. Posnack & Rosenthal claims that on account 
of the failure of complainant to ship cucumbers in accordance with 
contract requirements, this respondent was damaged to the extent of 
$6,349.75. Respondent prays for an order that complainant pay re- 
spondent the sum of $2,616.25, being the difference between the balance 
of the purchase price ($3,733.50) and respondent’s alleged damages. 
An oral hearing was held on October 12, 1949, at Fort Lauderdale, 
Florida, at which both parties were represented by counsel, and at 
which three witnesses testified for respondents. In the record are 
depositions of two witnesses for complainant and one witness for 


respondents. 
FINDINGS OF FACT 


1. Complainant, Peter Martori’s Sons, Inc., is a corporation whose 
post office address is 216 South Water Market, Chicago 8, Illinois. At 
the time of the transactions involved in this proceeding, complainant 
was licensed under the act. 

2. Respondent, Posnack & Rosenthal, is a partnership composed of 
David Posnack and Sylvia Rosenthal, whose post office address is 
Fort Lauderdale, Florida. At the time of the transactions involved 
herein, this respondent was licensed under the act. 

3. Respondent, Sidney Rosenthal, is an individual whose post office 
address is 306 N. E. Seventh Avenue, Fort Lauderdale, Florida. This 
respondent was licensed under the act at the time of the transactions 
involved in this proceeding, and, with respect to such transactions, 
Sidney Rosenthal acted as broker and agent for respondent, Posnack 
& Rosenthal. 

4, Onor about October 13, 1947, in the course of interstate commerce, 
complainant and respondent, Posnack & Rosenthal, through negotia- 
tions conducted by the latter’s agent, Sidney Rosenthal, entered into a 
contract for the sale by complainant to Posnack & Rosenthal of one 
carload of cucumbers, “Gold Badge” brand, composed of 125 lugs of 
“Commercials,” 125 lugs of “Jumbos,” 20 lugs of “Pickles,” and 410 
lugs of “Fancies,” at agreed prices on the “Commercials” and “Jum- 
bos” of $2 per lug and $2.75 on the “Pickles” and “Fancies,” making 
a total purchase price of $1,682.50, f. o. b. shipping point acceptance 
final. On or about October 13, 1947, 680 lugs of cucumbers, contained 
in car NRC 707, meeting contract requirements, were diverted by com- 
plainant from Phoenix [Tolleson], Arizona, to Aaron Rosenthal, New 
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York, New York, and thereafter diverted by complainant to respond- 
ent, Posnack & Rosenthal, c/o Aaron Rosenthal, New York, New 
York. Sidney Rosenthal made a superficial inspection of the ship- 
ment at Chicago, Illinois. Prior to arrival of the shipment, Posnack 
& Rosenthal remitted to complainant the contract price of $1,682.50, 
and thereafter respondent accepted the cucumbers. 

5. On or about October 14, 1947, in the course of interstate com- 
merce, complainant and respondent, Posnack & Rosenthal, through 
negotiations conducted by the latter’s agent, Sidney Rosenthal, entered 
into a contract for the sale by complainant to Posnack & Rosenthal of 
one carload of cucumbers, “Gold Badge” brand, composed of 499 lugs 
of “Fancies,” 36 lugs of “Pickles,” 60 lugs of “Jumbos,” and 125 lugs 
of “Commercials,” at agreed contract prices of $2.90 per lug for the 
“Fancies” and “Pickles,” and $2.15 per lug for the “Jumbos” and 
“Commercials,” or a total purchase price of $1,949.25, f. o. b. shipping 
point acceptance final. On or about October 14, 1947, 720 lugs of 
cucumbers meeting contract requirements, and contained in car 
AT&SF 4013, were diverted by complainant from Phoenix [Tolleson], 
Arizona, to Aaron Rosenthal. Chicago, Illinois, and later diverted by 
complainant to respondent. Posnack & Rosenthal, c/o Aaron Rosen- 
thal, New York, New York. Sidney Rosenthal made a superficial 
inspection of the shipment at Chicago, Illinois. Delivery of the cu- 
cumbers was accepted by Posnack & Rosenthal but, though requested 
to do so, this respondent has failed and refused to pay to complainant 
the purchase price, or any part thereof, covering the shipment. 

6. On or about October 15, 1947, in the course of interstate commerce, 
complainant and respondent, Posnack & Rosenthal, through negotia- 
tions conducted by the latter’s agent, Sidney Rosenthal, entered into 
a contract for the sale by complainant to Posnack & Rosenthal of one 
carload of cucumbers, “Gold Badge” brand, composed of 367 lugs of 
“Fancies,” 59 lugs of “Pickles,” 100 lugs of “Jumbos,” and 125 lugs of 
“Commercials,” at agreed prices of $3 per lug for the “Fancies” and 
“Pickles,” and $2.25 per lug for the “Jumbos” and “Commercials,” or 
a total purchase price of $1,784.25, f. o. b. acceptance final. On or 
about October 15, 1947, complainant diverted 660 lugs of cucumbers 
meeting contract requirements, and contained in car NRC 656, from 
Phoenix [Tolleson], Arizona, to Aaron Rosenthal, Chicago, Illinois. 
Thereafter, the shipment was diverted by complainant to respondent, 
Posnack & Rosenthal, c/o Aaron Rosenthal, New York, New York. 
Delivery of the cucumbers was accepted by Posnack & Rosenthal but, 
though requested to do so, this respondent has failed and refused to 
pay complainant the purchase price, or any part thereof, covering this 
shipment. 

7. A formal complaint was filed on February 16, 1948, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


This proceeding relates to three cars of cucumbers sold by com- 
plainant to respondent, Posnack & Rosenthal, through negotiations 
conducted for this respondent by its agent, Sidney Rosenthal, also 
named as a respondent. There is no evidence to show Sidney Rosen- 
thal incurred any personal liability with respect to the transactions in 
question. It is therefore concluded that the complaint should be 
dismissed as to him. Hereinafter, references to respondent apply only 
to Posnack & Rosenthal. 

Complainant maintains that it delivered to respondent the produce 
covered by the sales agreements, that respondent has paid for one car 
but has failed to pay the purchase price of $3,733.50 due on the other 
two cars. Respondent contends that complainant failed to deliver the 
grade and quality of cucumbers covered by the contracts of sale for 
the three cars and that, on account of such failure, respondent, in 
making sales of the cucumbers delivered by complainant, sustained 
damages in an amount greater than the balance of the purchase prices 
of the three cars shipped. Respondent has filed a counterclaim for 
$6,349.75, leaving a balance of $2,616.25 alleged to be due respondent. 

The first question to be determined is what the contract specifica- 
tions were as to the cucumbers to be delivered thereunder. Complain- 
ant alleges the sale of “Gold Badge” brand cucumbers consisting of 
“Pickles,” “Fancies,” “Jumbos,” and “Commercials.” At the hearing 
counsel for respondent attempted to show the sales were made on the 
basis of U. S. grades, and such attempts were consistently opposed by 
complainant’s representative. The cucumbers were not inspected at 
shipping point. 

The evidence shows that respondent wished to purchase several 
carloads of cucumbers. Accordingly, at the request of respondent’s 
agent, Sidney Rosenthal, the cucumbers which are the subject of the 
sales in question were purchased by complainant from the MBM 
Farms, Phoenix, Arizona, for resale by complainant to respondent 
with a mark-up for complainant of 15 cents or 25 cents per lug over 
the shipper’s price. Complainant made the purchases during the 
course of long distance telephone conversations with the shipper, to 
which conversations Sidney Rosenthal listened over an extension line. 
One carload of cucumbers was purchased on each of three successive 
days. There is testimony that in each of the telephone conversations 
cucumbers described as “Fancy,” “Pickles,” “Commercials,” and “J um- 
bos,” “Gold Badge” brand, were specified and that the terms were 
f. o. b. acceptance final. The evidence shows respondent’s agent indi- 
cated to complainant his approval of the description of the cucumbers 
furnished over the telephone by the shipper and that he approved of 
the terms of sale and the prices prior to conclusion of the various 
telephone calls. There is evidence that thereafter the cucumbers 
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were similarly described in telegraphic confirmations of sales and 
on invoices from the shipper covering the shipments; that the said 
papers recited the fact that the purchases were f. o. b. shipping point 
acceptance final; and that the confirmations and invoices upon receipt 
by complainant were submitted to Sidney Rosenthal for his inspection. 
Complainant’s Arthur Martori testified that, upon inspection, Sidney 
Rosenthal raised no objection to the description of the cucumbers or 
to the terms of the sales. Invoices dated October 14, 15, and 16, re- 
spectively, sent by complainant to respondent, show the sale of various 
numbers of lugs in each shipment of “Commercials,” “Jumbos,” 
“Pickles,” and “Fancy” cucumbers, “Gold Badge” brand, on the basis 
of “shipping point acceptance final.” Sidney Rosenthal admitted at 
the hearing that, upon inspecting the invoice of October 14, 1947, he, 
Sidney Rosenthal, made no objection to the terms in controversy, but 
questioned only whether the car wasa minimum car. R.110. The sub- 
stance of respondent’s evidence on this point is Sidney Rosenthal’s 
repeated testimony to the effect that the cucumbers were represented 
by the shipper and the complainant to be “strictly fancy.” It is sig- 
nificant that, although respondent claims to have purchased the cucum- 
bers on the basis of U. S. grade, and respondent obtained destination 
inspections of the shipments, yet respondent did not obtain Federal, 
or even private inspection certificates, certifying as to U. S. grade. 
Upon the evidence we conclude that the contracts in question were 
not made upon the basis of U. S. grade, but called for delivery by 
complainant to respondent of three carloads of “Gold Badge” brand 
cucumbers, with each shipment consisting of designated quantities of 
“Commercials,” “Jumbos,” “Pickles,” or “Fancies,” and that the sales 
were on a shipping point acceptance final basis. 

Respondent also contends that the cucumbers delivered had not 
been graded, sized, or packed in accordance with contract requirements, 
and that they were diseased and decayed. Under the terms of sale 
respondent was compelled to, and did accept the shipments. Where 
goods have been accepted, the burden of proof is upon the buyer to 
prove the breach or other issues raised by the counterclaim. Gay, 
Sullivan & Co., Ine. v. Glaser Crandell Co. (1939) CCA (7th), 102 F. 
2d 149; Dick v. Campbell Soup Co. (Central Div.) (1942), 312 TIl. 
App. 261, 38 N. E. 2 (d) 359; and C & S Produce Company v. L. N. 
Coxe, 8 A. D. 615. The burden of proof is therefore upon respondent 
to prove complainant’s alleged breach, and resultant damages to 
respondent, if any. 

It is clear that “Gold Badge” brand cucumbers in lugs marked 
“Jumbos,” “Fancies,” “Commercials,” and “Pickles,” were delivered 
by complainant. From the evidence it appears brand name had little 
or no significance for either party. We shall therefore consider 
whether the cucumbers delivered were “Jumbos,” “Fancies,” “Com- 
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mercials,” and “Pickles,” as agreed upon. A difficulty immediately 
arising is the question of just what meanings should be attributed to the 
terms “Jumbos,” “Fancies,” “Commercials,” and “Pickles. Respond- 
ent attempted repeatedly by argument and by evidence to show that 
the cucumbers failed to meet the United States Standards for Slicing 
Cucumbers. Such efforts met consistent objections from complain- 
ant’s representative, and appropriately so. Since the sales were not 
made on the basis of U. S. grade, the standards referred to are inap- 
plicable as such. Sidney Rosenthal testified as to his personal under- 
standing of these terms, and to the effect that these various standards 
of cucumbers should be of certain length and diameter and “free from 
disease.” It does not appear what, if any, tolerances or variations are 
permissible under respondent’s standards. This in itself would seem 
to be unrealistic. The testimony shows further that these shipments 
were the first Arizona cucumbers ever handled by respondent on the 
New York market or elsewhere. The terms “J umbos,” “Commercials,” 
and “Pickles” are not used in the United States Standards for Slicing 
Cucumbers. They are local terms, and there is no evidence showing 
the meaning of such terms at shipping point. We have previously 
held that where there is a question as to the meaning of descriptive 
terms used in an f. o. b. contract of sale, the interpretation should be 
governed by the general understanding of the terms at shipping point 
and not where the purchaser is in business. Zhomas Morris Produce 
Company, Inc. v. Pittsburgh Tomato Company, S. 123 decided July 
22,1932. See also Richardson & Company v. Cornforth, C. C. A. 7th 
(1902) 118 F. 325. Upon the evidence we are unable to ascribe defini- 
tive meanings to the terms in question. Stated otherwise, it is impos- 
sible to say what grade and size requirements, or tolerances, if any, 
were applicable. 

The above defect in respondent’s evidence alone is fatal to respond- 
ent’s counterclaim. We have, however, also considered the evidence 
submitted in support of respondent’s contention that the cucumbers 
delivered did not meet contract requirements. Such evidence includes 
destination inspection certificates covering the three shipments which 
were prepared by F. League of the Standard Inspection Service of 
New York. A representative certificate, covering car NRC 707, reads, 
in part, as follows: 

“Commodity: Stock: Arizona Cucumbers. Gold Badge Brand. Lugs marked 
Jumbo, Fancy, Commercials, Pickles. 

“Fancy—Irregular sized from small to large, many overgrown. Range 6 to 
40%, average 20% badly curved and misshapen, balance fair to fairly well 
formed. Range 2 to 24% average 10% yellowing to yellow, balance have fair 
to good green color. Range 4 to 26%, average 12% mosaic. Range 2 to 16%, 
average 8% decay in early to advanced stages. 

“Commercials—Small to large generally medium sized. Generally curved and 
mis-shapen. Many show decayed tips. Mostly show mosaic. 
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“Jumbos—Mostly overgrown, tough and many yellow. Fair to fairly well 
formed, some mis-shapen. 

“Pickles—20 to 30% badly curved and mis-shapen. 10 to 30% weak and soft 
and wilted at ends. 

Evidence introduced by complainant is substantially conflicting 
with that just quoted. Complainant introduced in evidence certificates 
of inspection made by the Railroad Perishable Inspection Agency at 
destination. A representative RPIA certificate, also covering car 
NRC 707, reads, in part, as follows: 

“Load-Commodity-Condition :—GOLDEN BADGE BRAND (ARIZONA) % of 
car unloaded. Crosswise on bottoms load. Double full stripped and nailed 
each layer. 

“CUCUMBERS Full tight packs with cardboard on face and on bottom, with 
cardboard collars. Fancy, Jumbo and Commercial. Reasonably clean and bright 
and mature. Well to fair shaped. Some Commercial poorly shaped. Slightly 
irregular sized. Average 50% have white tips or bellies. Balance have good 
green color. Less than 1% decay. No abnormal bruising. Joint with F. League 
of Standard Inspection Service. Firm and fresh.” 

Incidentally, respondent’s deponent, F. League, denied that his 
inspection was made jointly with the R. P. I. A. inspection. Aside 
from this conflict in the evidence, the wide discrepancy between the 
reported findings of the two inspectors is at once apparent. This 
factor diminishes considerably the probative value of respondent’s 
evidence as to the grade or condition of the cucumbers on arrival. 

We conclude, upon the record, that respondent has failed to prove 
by a preponderance of the evidence that: the cucumbers delivered by 
complainant failed to meet contract requirements. Accordingly, it 
is unnecessary to discuss the alleged losses resulting from respondent’s 
resale of the shipments. Respondent’s failure to pay the balance of 
the purchase price for the three shipments delivered is a violation 
of section 2 of the act, for which reparation in the amount of $3,733.50, 
with interest, should be awarded complainant. 

Respondent’s counterclaim should be dismissed. The facts should 
be published. 

ORDER 


Within 30 days from the date of this order respondent, Posnack & 
Rosenthal, shall pay to complainant, as reparation, $3,733.50, with 
interest thereon at the rate of 5 percent per annum from November 1, 
1947, until paid. 

The complaint, insofar as it relates to Sidney Rosenthal, is dis- 
missed. 

The counterclaim filed by Posnack & Rosenthal is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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9 A. D. MILLER & LEWIS FRUIT CO. Vv. J. C. RANDALL 1141 
(No. 2573) 


Miter AND Lewis Fruit Co. v. J.C. Ranpatt. PACA Doc. No. 5424. 
Decided September 29, 1950. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged that it sold a truckload of apples to respondent and 
that respondent failed to pay the total agreed amount therefor, and where 
respondent did not file an answer, held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint, and respond- 
ent’s failure to make prompt payment of the full amount for the apples is 
in violation of the act, for which complainant should be awarded reparation.* 

Messrs. Scully & Woltz, of Winchester, Virginia, for complainant, Mr. EF. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). In- 
formal complaint was received January 23, 1950. Formal complaint 
was filed May 17, 1950, seeking to recover a balance of $600 allegedly 
due for 50 boxes of Delicious apples and 800 bushels of bulk Gano 
apples sold to respondent, on December 15, 1949. 

A copy of the report of investigation made by the Regulatory Divi- 
sion of the Fruit and Vegetable Branch was served upon complainant’s 
attorneys May 26, 1950. On May 29, 1950, copies of the report of 
investigation and the formal complaint were served upon respondent. 
The Regulatory Division made a supplemental report of investigation 
in September 1950 and copies thereof were served upon complainant’s 
attorneys and respondent. 

At the time of the service of the formal complaint, respondent was 
notified, in writing, that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8 (c) of the rules 
of practice, failure to file an answer would constitute a waiver of hear- 
ing and an admission of the facts alleged in the complaint. Respond- 
ent did not file an answer. The issuance of an order is therefore 
authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is a partnership, composed of John W. Miller and 
Max W. Lewis, trading as Miller and Lewis Fruit Co., whose address 
is 627 North Loudoun Street, Winchester, Virginia. 





*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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2. Respondent is an individual, James C. Randall, trading as J. C. 
Randall, whose address is Farmers Market, Augusta, Georgia. At 
the time of the transaction complained of herein respondent was 
licensed under the act. 

3. On or about December 15, 1949, in the course of interstate com- 
merce, complainant sold to respondent one truck load of apples con- 
taining 50 boxes of Delicious apples and 800 bushels of bulk Gano 
apples for a total agreed amount of $855. 

4. Apples which conformed with the terms of the contract were 
loaded on respondent’s truck in Winchester, Virginia, for the purpose 
- of transportation, in interstate commerce. 

5. Respondent accepted the apples and paid complainant $255 on 
March 23, 1950, and $200 after the complaint was filed, leaving a 
balance due of $400, no part of which has been paid. 

6. Informal complaint was received January 23, 1950, which was 
within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint as 
provided for in the rules of practice (7 CFR 47.8 (c)). 

The record discloses that respondent purchased from complainant 
one truck load of apples consisting of 50 boxes of Delicious apples 
and 800 bushels of bulk Gano apples; that the total agreed amount 
to be paid to complainant by respondent therefor was $855; that the 
apples were loaded in respondent’s truck for shipment in interstate 
commerce; and that respondent paid complainant $455, leaving a 
balance due of $400, no part of which has been paid. 

Respondent’s failure to pay promptly the amount due in connection 
with the transaction is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $400, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $400, with interest thereon at the rate 
of 5 percent per annum from January 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





Sh ERENT RETR TE TT 


nee 


oe aE eT 





f 


og 


1s 





At 
vas 


n- 
no 


he 
te 


to 


d. 


i 


aye 





9 A. D. PACA DOC. NO. 5117 1143 
(No. 2574) 


PACA Doc. No. 5117* Decided September 29, 1950. 


Dismissal—Settlement between Parties 


Where complainant notified the Department that respondent had made payment 
and requested dismissal of the complaint, the complaint is, accordingly, 
dismissed. 


Complainant pro se. Mr. Hyman Holtman, of Hartford, Connecticut, for re 
spondent. Mr. HE. D. Mulville, Presiding Officer. : 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). In- 
formal complaint was received December 27, 1948. Formal complaint 
was filed March 18, 1949, alleging that complainant sold to respondent, 
on or about July 6, 1948, one carload of watermelons for an agreed 
purchase price of $525, but that respondent failed to pay the pur- 
chase price, or any part thereof. Respondent filed an answer April 
22, 1949, and requested an oral hearing. 

By letter, dated September 20, 1950, complainant notified the De- 
partment that it had received payment on this claim and authorized 
dismissal of the complaint. Accordingly, the complaint filed herein 
is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2575) 
PACA Doc. No. 5405* Decided September 29, 1950. 


Dismissal—Settlement between Parties 


Where complainant’s attorney filed with the Department a request to dismiss the 
complaint explaining that the parties had reached an amicable settlement of 
the dispute, the complaint is dismissed. 


Mr. G. V. Weikert, of Los Angeles, California, for complainant. Messrs. Kirby, 
Pasquinelli and O’Connor, of San Jose, California, for respondent. Mr. 
Webster P. Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Formal 
complaint was filed June 23, 1950, alleging that complainant sold and 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
911103—-50——5 
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delivered to respondent one carload of celery for a total purchase price 
of $1,235, but that respondent, although it accepted the shipment, | 
failed to pay the purchase price or any part thereof. Respondent filed 
an answer on August 7, 1950. : 
On September 22, 1950, complainant filed a request to dismiss with | 
prejudice the complaint in this matter, explaining that the parties had | 
reached an amicable settlement of the dispute and executed and deliv- | 
ered mutual releases. Accordingly, the complaint filed herein is 
dismissed. | 
| 

i 








Copies hereof shall be served upon the parties. 








with 
3 had 
leliv- 
in is 


LA Te ae 





i 
; 
' 
5 
é 
i 
: 
é 
t 
F 
b 








COURT DECISIONS 


HanpbiEeR Propuce Company v. M. A. McPerers* (D.C. U.S. S. D. 
Ill.). Decided November 30, 1949. 


DISTRICT COURT OF THE UNITED STATES, SOUTHERN DISTRICT OF 
ILLINOIS, NORTHERN DIVISION 


P-978 


Appeal From Reparation Order—Findings of Fact and Order of Secretary 
Approved by Court—Prima Facie Evidence—Section 499g (c) of Act— 
Jurisdiction of Court—Substantial Evidence 


Section 499g (c) which defines the jurisdiction and procedure of the court in an 
appeal from a reparation order states “* * * such suit in the District 
Court shall be a trial de novo and shall proceed in all respects like other civil 
suits for damages, except that the findings of fact and order or orders of the 
Secretary shall be prima facie evidence of the facts therein states * * *,” 
but in order to make out such a prima facie case, the findings of fact and 
the order of the Secretary must be supported by substantial evidence, and 
it is the opinion of the Court that there was such substantial evidence upon 
which the Secretary based his findings of fact and order.** 


Appeal from Reparation Order—Findings of Fact and Order of Secretary— 
Failure to Overcome Prima Facie Case 


The prima facie case made out by findings and order of the Secretary will pre- 
vail in Federal Court unless overcome by evidence in this court submitted 
by the defendant, but on the trial of this appeal the appellant has not put 
in evidence sufficient probative value to overcome the prima facie case.** 


Adair, Leroy, District Judge 


This cause arises upon an appeal from an order issued by the Sec- 
retary of Agriculture in reparation proceedings under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.) 

This cause was originally heard upon evidence submitted by the 
Secretary of Agriculture, and upon appeal this cause P-975 was 
joined with P-972. The court heard evidence and arguments of 
counsel and briefs were suvmitted. The preliminary statements of 
the Secretary in his reports contained all material facts involved, 
and the same are hereby adopted as statements of the facts in this case 
for the purpose of this record. 





*6 A. D. 822.—Ead. 
**Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Section 499g (c) (7 U. S. C.) which defines the jurisdiction and 
procedure of the court in an appeal from a reparation order states 
“* * * such suit in the District Court shall be a trial de novo and 
shall proceed in all respects like other civil suits for damages, except 
that the findings of fact and order or orders of the Secretary shall 
be prima facie evidence of the facts therein stated * * *” 

In order to make out such a prima facie case, the findings of fact 
and order of the Secretary must of course be supported by substantial 
evidence. It is the opinion of this court, on trial of this appeal, that 
~ there was such substantial evidence upon which the Secretary based 
his findings of fact and order. The Secretary’s order cannot there- 
fore be set aside as not being based on substantial evidence. 

This prima facie case made out by findings and order of the Sec- 
retary of Agriculture will prevail in Federal Court unless overcome 
by evidence in this Court submitted by the Defendant. On trial of 
this appeal, the appellant has not put in evidence of sufficient proba- 
tive value to overcome the prima facie case. 

In view of the foregoing the Findings of Fact and Conclusions of 
the Secretary in his reports are hereby approved, incorporated and 
adopted as part of this record. Further elucidation in this opinion 
would be repetition of what is already contained in his reports. 


The Clerk is therefore ORDERED to enter judgment against 


HANDLER PRODUCE COMPANY, Respondent-Appellant, for | 


the sum of Fifty-four and 72/100 Dollars ($54.72) with interest at | 


the rate of five (5) per cent per annum from June 20, 1946, with the 
costs of said suit. 
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SEPTEMBER 1950 


Where complainant-seller brought an action against re- 
spondent distributors for the purchase price of two 
carloads of tomatoes and respondent denied that it 
purchased the tomatoes personally and introduced 
evidence to show the tomatoes were purchased by an 
officer of a tomato company, a respondent was merely 
acting as agent of the corporation, and that this fact 
was made known to complainant in several telephone 
conversations, and by letter, as well as by publication 
in a trade journal of wide distribution, it is held, that 
respondent entered into the transaction with com- 
plainant as agent for the company on a disclosed 
basis, that respondent incurred no personal responsi- 
bility for payment of the purchase price, and that the 
complaint should be dismissed__.._.....--..-.----- 


FaImLure To SHow AGENT Was PuRCHASER 


Where complainant-seller, in an action for damages 
resulting from rejection of a shipment of watermelons, 
alleged that it sold the watermelons to respondent 
after inspection on track; that pursuant to respond- 
ent’s instructions complainant diverted the car of 
melons to J. at Milwaukee, Wisconsin, and issued 
invoice and drew draft on J.; that J. rejected the 
watermelons on arrival, after which complainant 
resold them for the account of “whom it may con- 
cern,’”’ incurring a loss, but respondent denied that 
he purchased the watermelons and averred that he 
acted only as broker in the transaction, and the evi- 
dence shows that complainant was informed at the 
outset that respondent was acting for a customer at 
Milwaukee, whose name was disclosed to complain- 
ant; that complainant thereafter wired demands for 
payment to said J., referring to respondent as J.’s 
agent; and that the watermelons were invoiced to 
respondent only after J. rejected the shipment, it is 
held, that the evidence fails to support complainant’s 
allegation that the watermelons were sold to respond- 
ent, but indicates rather that respondent was acting 
merely as a broker, and that the complaint should be 
OMNI seen. et ena enemecwemeesa 


FaILureE TO SustTAIn BuRDEN oF PROOF 


Where buyer alleged that the seller, in violation of the 
terms of the contract of sale, shipped tomatoes con- 
taining latent defects which caused a loss on resale, 
the buyer has the burden of proof with respect to 
showing that the defects originated prior to shipment 
and not while the tomatoes were in his possession or 
in the hands of the carrier, and, since buyer failed to 
sustain his burden of proof, the complaint should be 
AUER Sl go a on ok gia eee 
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' DISMISSAL—Continued No. Page 
PETITION FOR RECONSIDERATION 
Petition dismissed where issues referred to therein were 
discussed and considered in prior order and the order 
is supported by the evidence and applicable principles 


REE BA 


2564 1112 


SETTLEMENT BETWEEN PARTIES 
The Department having received a letter from com- 
plainant’s attorney to the effect that the balance due 
under a stipulation between the parties has been re- 
ceived by complainant from the respondents and that 
complainant consents to the dismissal of the com- 
plaint, the complaint is accordingly dismissed - -_-_-- 2562 1107 


ST HE nT 


= aS 


' Where complainant notified the Department that re- 
' spondent had made payment and requested dismissal 
of the complaint, the complaint is, accordingly, dis- 
RUGS 3 oes ks cocoa asaa ema sacmea ane 


Where complainant’s attorney filed with the Department 
a request to dismiss the complaint explaining that the 
parties had reached an amicable settlement of the dis- 
pute, the complaint is dismissed___.......--------- 2575 


if 
oid 2568 1125 


1143 


EVIDENCE 
Facts SHowinc— 
onions were of merchantable quality and in compliance 


Urn GO Se a ee Paes 2563 1110 


Failure to establish representation-_..._.._.._-.------------ 2559 


Failure to show agent was broker____......-------------- 2561 1104 


Failure to show assent to mutual rescission. .-_._...._---- 2559 1093 


FaILurE TO SHOW SETTLEMENT AGREEMENT 
Where respondent contends complainant agreed to ac- 
cept checks totaling $1,000 in full settlement of 
respondent’s obligation arising out of the purchase of 
onions from complainant, held, that the evidence, 
including the fact that complainant returned the 
checks, shows that a settlement was not agreed upon_. 2563 1108 
Failure to sustain burden of proof as to latent defects____-- 2566 1118 


F. 0. B. ACCEPTANCE 
Purchaser on basis of, as lacking right of rescission_---_---- 2564 1112 


LATENT DEFECTS 
Failure to sustain burden of proof as to_-_---------------- 2566 


01 
1118 





MISLEADING AND FALSE STATEMENTS 
Not constituting violation of act when not made for fraudu- 
Ee TAR i se ae a are 


MUTUAL RESCISSION 
Effect of retaking possession of and reselling commodity on 
CUONEIOT 06a xe na womedussucaduceneaaas tude 


2561 1104 
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Where respondent rejected a carload of grapes purchased 
from complainant, claiming that it was not liable 
thereunder in absence of federal shipping point cer- 
tificate as to the grade represented, and complainant 
notified respondent that the rejection would not be 
recognized and a complaint for damages under the act 
would be filed against respondent, held, that com- 
plainant in retaking possession of the grapes and 
reselling them did not assent to the proposed rescission 
but the retaking was for the purpose of minimizing 
aOR Sono PS oon Soe ee aeuer ewes ones 


PRINCIPAL AND AGENT 
LIABILITY OF AGENT 


no basis shown for holding agent personally liable for 
Nn UPON Gh ea ee 


RECONSIDERATION 
DI OF OON T0P 5s oe oe oe ewe cecnwcew ees 


REJECTION 
MVithout Reasonable Cause... .....=..-..-2....6...-.455- 


Where complaint alleged that complainant sold seed 
potatoes to respondent and that respondent refused 
to accept the shipment, and where respondent failed to 
file an answer, held, failure to file an answer constitutes 
an admission of the facts alleged in the complaint, and 
respondent’s rejection of the potatoes was without 
reasonable cause, in violation of the act, and repara- 
tion should be awarded complainant to the extent it 
I ao tee ae i eee at Ns 


REPARATION 
FamturE TO Pay AGREED AMOUNT 


Where complainant filed a complaint seeking recovery 
of the amount agreed upon in connection with potatoes 
sold to respondent and the latter failed to answer the 
complaint, held, that respondent’s failure to answer 
constitutes an admission of the facts alleged in the 
complaint, and his failure to pay the amount agreed 
upon is a violation of the act for which complainant 
is entitled to an award of reparation in the amount 
BO NUNES ss is cee ne beeen eee 


FarturEe To Pay AGREED OBLIGATION 


Where complainant seeks to recover amount agreed upon 
in connection with truckload of onions sold to re- 
spondent who claims that the contract was for U. S. 
No. 1 flat type Bermuda onions, and that the onions 
received were of various types and in poor condition 
so that 100 sacks had to be dumped, held, that the 
evidence establishes the onions delivered by com- 
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plainant were of merchantable quality and in com- 
pliance with the contract, and reparation should be 


awarded complainant for the amount of the agreed 
CRE RANION 8 oo eae cuentas acne eee 2563 1108 


ued 


Famture To Pay BaLaNce or PurRcHASE PRICE 
Where complainant alleged respondent purchased toma- 
toes but did not pay the full purchase price, and where 
respondent failed to file an answer but complainant 
i and respondent later entered a stipulation wherein 
f respondent admitted the allegations, stating he had 
090 | no defense, and agreed to make payment, held, re- 
spondent’s failure to pay the full purchase price is in 
violation of the act and complainant should be 
awarded reparation in the amount of the unpaid bal- 
i anee of the purthaas price... 5 ooo eons a 2571 1131 


Where complainant alleged that it sold a truckload of 
{ apples to respondent and that respondent failed to 
12 pay the total agreed amount therefor, and where 
respondent did not file an answer, held, respondent’s 
193 failure to file an answer constitutes an admission of 
the facts alleged in the complaint, and respondent’s 
F failure to make prompt payment of the full amount 
for the apples is in violation of the act, for which 

complainant should be awarded reparation___-_-_----- 2573 1141 


)99 


Where complainant alleged that it sold three carloads 
of potatoes to respondent and that respondent has not 
paid the full purchase prices, and where respondent 
did not file an answer, held, that respondent’s failure 
27 | to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, 
and complainant is entitled to an award of reparation 
for the unpaid balance of the purchase price-------- 2568 1125 


Where respondent has failed to prove by a preponder- 
ance of the evidence that the cucumbers delivered by 
complainant failed to meet contract requirements, 
held, it is unnecessary to discuss the alleged losses 
resulting from respondent’s resale of the shipments, 
and respondent’s failure to pay the balance of the 
purchase price for the three shipments delivered is a 
violation of section 2 of the act, for which reparation 


8 
should be awarded complainant ------..----------- 2572 1134 


Ore oa 


Faure To Pay PurcHasE PRICE 

Where the complaint alleged that complainant sold a 

a truckload of bananas to respondent and that respond- 
i ent failed to pay the purchase price, and where 
7 respondent failed to file an answer, held, respondent’s 
failure to answer constitutes an admission of the facts 

alleged in the complaint and a waiver of oral hearing, 

and respondent’s failure to pay the purchase price is 











in violation of the act for which complainant should 
pe awarded roparation..< «coos ce cee ece ceases 


Where respondent admitted upon investigation that he 
inspected and purchased a truckload of onions from 
complainant, that he had no complaint as to the 
quality of the onions, and that he has failed to pay 
complainant the agreed purchase price, following the 
dishonoring of his check given in payment by the bank, 
and failed to file an answer to the formal complaint, 
it is held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the 
complaint, and his failure to pay the agreed purchase 
price is a violation of the act for which complainant 
is entitled to an award of reparation_--_._._.------- 


UNLAWFUL REJECTION 


Where complainant contracted to sell to respondent a 
carload of grapes U. S. No. 1 Table grade, f. o. b. 
acceptance final, and respondent claiming complainant 
expressly represented the grapes were federally in- 
spected at shipping point and certified as to grade, 
rejected the grapes because they had not been certified 
as to grade and because they were not U. 8. No. 1 
Table grade on arrival, held, that the evidence estab- 
lishes there was no express representation as claimed 
by complainant and that the rejection was without 
reasonable cause for which reparation should be 
awarded complainant for the contract price less the 
amounts complainant received upon resale of the 
grapes and from a.carrier claim.................... 


RESCISSION 
Lack or Ricut or, By PurRcHASER ON Basis or F. O. B. 
ACCEPTANCE 


A buyer who had purchased a carload of lettuce and 
carrots on an f. o. b. acceptance basis had no right 
of rescission but is limited to a suit for damages- ---- 


SETTLEMENT AGREEMENT 

PAADONOO TAIN AO SNOW 40.00 a oss cee he doa 
STAY ORDER 

VACATION OF 


Where a reparation order was stayed to permit the 
filing of a petition for rehearing, reargument, and re- 
consideration by respondent and the proceeding was 
thereafter continued in a pending status to permit 
settlement payments to be made by respondent in 
accordance with the stipulation of the parties, which 
agreement provided for reinstitution of the reparation 
order upon respondent’s default, and respondent de- 
faulted in making the payments required by said 
agreement, it is ordered that the stay order should 
be vacated and the reparation previously awarded be 
paid within 30 days from the date of this order-.---- 
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SUITABLE SHIPPING CONDITION No. Page 
123 & MEANING or TERM 


Since “suitable shipping condition’ is defined in the 
regulations (7 CFR 46.24 (j)) to mean, in relation to 
direct shipments, that at time of billing, the com- 
modity is in a condition which, if the shipment is 
handled under normal transportation service and 
conditions, will assure delivery without abnormal 
deterioration at the destination specified in the 
contract of sale, proof that the commodity deterio- 
rated abnormally after delivery at destination is not 
proof of breach of the warranty of suitable shipping 


CONROE ge on os ae ee ae ee 
VIOLATION OF ACT 
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2570: 1131 
MISLEADING AND FatsE StaTEMENTS Not ConstTITUTING, 
WHEN 

Where complainant-seller contended that the respond- 

ent, who acted as a broker in the sale of a carload of 

watermelons, made false and misleading statements 

and fraudulent misrepresentations to the purchaser 

concerning grade and quality of melons, in violation 

of section 2 of the act, as a result of which the pur- 

chaser rejected the shipment causing complainant to 

suffer a loss on the sale thereof, and that respondent 

is liable to complainant for such loss, it is held, that, 

although respondent admitted representing the melons 

as U. S. No. 1 and that the shipment had been fed- 

erally inspected, these facts alone are insufficient to 

establish a violation of section 2 of the act; that the 

evidence indicates respondent honestly believed from 

his own inspection that the watermelons were U. S. 

No. 1 and no evidence was introduced to prove they 

were not in fact that quality; that respondent was in- 

formed by complainant that the shipment had been 

federally inspected; and that, if false and misleading 

statements and misrepresentations were made by re- 

spondent as alleged, such statements were innocently 

: made and were not made for a fraudulent purpose in 
E CAE TOM oa. ssericinntscmsnntenenmnant 2561 1102 
2559 1093 
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WORDS AND PHRASES 


“COMMERCIALS” (CUCUMBERS) 
Upon evidence in the case the term is held to have no 
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“Fancres” (CUCUMBERS) 
Upon evidence in the case the term is held to have no 
UpRIILI ME INORIING 8 2 os et eee 2572 1137 


“JumBos” (CUCUMBERS) 
Upon evidence in the case the term is held to have no 
Monunilive MennIne: 2225 65 on Sones Seeae saa 2572 1137 


“PicKLEs’” (CUCUMBERS) 
Upon evidence in the case the term is held to have no 
MonnuiNe MORNING 3 Moose Seo oe co cee Sea 2572 1137 
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INDEX-DIGEST AND SUBJECT-INDEX OF COURT 
DECISIONS 


SEPTEMBER 1950 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
APPEAL FROM REPARATION ORDER 


FINDINGS OF Fact AND ORDER OF SECRETARY APPROVED BY CouRT— 
Prima Facie EvipENCE 

Section 499g (c) which defines the jurisdiction and procedure of 
the court in an appeal from a reparation order states ‘‘* * * 
such suit in the District Court shall be a trial de novo and 
shall proceed in all respects like other civil suits for damages, 
except that the findings of fact and order or orders of the 
Secretary shall be prima facie evidence of the facts therein 
states * * *”’, but in order to make out such a prima 
facie case, the findings of fact and the order of the Secretary 
must be supported by substantial evidence, and it is the 
opinion of the Court that there was such substantial evidence 
upon which the Secretary based his findings of fact and order, 
HANDLER PropuceE Company v. M. A. McPeters (D. C. U. 8. 
$e: ote dace wenden ade eneeee = = eee ee 


Finpines oF Fact AND ORDER or SECRETARY Prima Facre Case 
The prima facie case made out by findings and order of the Secre- 
tary will prevail in Federal Court unless overcome by evidence 
in this court submitted by the defendant, but on the trial of this 
appeal the appellant has not put in evidence sufficient pro- 
bative value to overcome the prima facie case, HANDLER 
Propuce Company v. M. A. McPerers (D. C. U. 8. S. D. 
Was ora anna nee e Ba ae a 


EVIDENCE 


Findings of fact and the order of the Secretary must be supported by 
substantial evidence in an appeal from a reparation order, Handler 
Produce Company v. M. A. McPeters (D. C. U. 8. S. D. IIl.)_---- 


FINDINGS OF FACT AND ORDER OF SECRETARY 
Prima facie evidence in an appeal from a reparation order, Handler 
Produce Company v. M. A. McPeters (D. C. U.S. S. D. Ill.)_---- 
SECTION 499g (c) OF ACT 


Defining the jurisdiction and procedure of the court in an appeal from 
a reparation order, Handler Produce Company v. M. A. McPeters 
Ce Os Ur Rake 6s ei cciseccuoteedens sanubwawecaseeeee 
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APPENDIX A 


Reference to Cumulative Material of Agriculture Decisions 


(1942-1950) 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946), 6 (1947), 7 (1948), and 8 (1949), respectively : 


Citations in Agriculture De- 
cisions: Volume No. and Page 
Statutes, orders, etc 1: 811; 2: 796; 3: 1179; 4: 1011; 5: 937; 6: 1194; 
7: 1243; 8: 1425 
Agriculture decisions____£™: 1: 815; 2:801;3:1185; 4: 1015; 5: 940; 6: 1199; 
7: 1250; 8: 1434 
Court decisions 1: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 6: 1207; 
7:1255; 8: 1439 
Decisions overruled by Secre- 
tary of Agriculture : 819* 
Citations in Court Decisions: 
Statutes, orders, etc 2799; 8:1182; 5:938; 6:1197; 7:1248; 
8: 1431 
Appeals from Secretary’s deci- 
sions (actions for review by 
: 820; 2: 806; 3: 1193; 4: 1024; 5: 948; 6: 1213; 
7: 1259; 8: 1445 
Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 
7: 1260; 8: 1447 
Agriculture Decisions cited by 
courts and other authorities_ : 821; 2: 809; 3: 1195; 4: 1027; 5: 950; 6: 1218; 
7: 1262; 8: 1448 
Commodities involved in PACA 
proceedings : 822; 2: 810; 3: 1196; 4: 1028; 5: 951; 6: 1219; 
7: 1264; 8: 1449 
Decisions and docket numbers 
arranged in consecutive 
: 823 ; 2: 811; 3: 1200; 4: 10381; 5: 953; 6: 1221; 
7: 1266; 8: 1451 
Docket numbers and decisions 
arranged in consecutive 
: 825; 2: 818; 3: 1203; 4: 1034; 5: 956; 6: 1225; 
7:1270; 8: 1455 


*HIsToricaL Note.—The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 
435, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
promulgated. Inre Albert Bree, 3 A. D. 255 (1944).—Ed. 
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REFERENCE TO CUMULATIVE MATERIAL OF AGRICULTURE DEC. 1157 


Cumulative lists of decisions: 
Agriculture Decisions: 
Agriculture decisions 
reported 


1942 PACA decisions 
hitherto unre- 


19438 PACA decisions 
hitherto unre 


Agriculture decisions 
explained 

Agriculture decisions 
followed 

Court decisions fol- 
lowed in 

Court Decisions: 

Court decisions pub- 

lished 


Court and Agricul- 
ture decisions dis- 
tinguished 

Court and Agricul- 
ture decisions ex- 
plained in 

Court and Agriculture 
decisions followed 


Cumulative Index-Digest and 
Subject--Index of decisions: 
Agriculture decisions____ 


Court decisions 
A study of the scope and na- 


ture of Agriculture Deci- 
sions—Statistical Index __ 


Volume No. and Page 


1: 829; 2: 815; 3: 1206; 4: 1087; 5: 959; 6: 1229; 
7:1274; 8: 1459 


4:1048; 5: 965 


5: 965 

2: 803; 3: 1190; 4: 1020 (distinguished) 
2: 803; 3: 1190; 5: 944 

3: 1190; 4: 1020 


2:821; 3:1212; 5:iv—-vi; 6: v-ix; 7: v-xi; 8: 
x-—xix 


7: 1254; 8: 1438 


5: 944; 6: 1206; 7: 1254 


6: 1206; 7: 1254; 8: 1438 


1: 836; 2: 822; 3: 1214; 4: 1045; 5: 967; 6: 1244; 
7: 1293; 8: 1483 

2:870; 3:1292; 5:1027; 6:1333; 7:1371; 
8: 1586 


1:850; 2:882; 3:1318; 4:1119; 5:1042; 6: 
1347 ; 7: 1400; 8: 1614. 











APPENDIX B 
CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 


(Agricultural Marketing Agreement Act of 1937) 


Agriculture and Markets Law of N. Y. 
H. P. Hoop & Sons, Inc. v. Du Monn, 336 U. S. 525 (1949) Com- 


merce—Lack of power of State of New York to deny to interstate 
milk dealer additional facilities—Constitutional law—Constitu- 
tionality of regulation of production and distribution of milk— 
Public health and welfare—Lack of power of State to promote its 
economic advantage by burdening of interstate commerce—Lack of 
power of State to accord its consumers preferred right of pur- 
chase—Relationship between intrastate and interstate activities— 
Absence of congressional action—Lack of power of State to 
advance its commercial interests by curtailing movement of articles 
of commerce—Health and safety of people—Lack of power of State 
to regulate article of interstate commerce—Lack of power of State 
to suppress competition—Nature of economic system fostered by 
the commerce clause—Federal and State regulation of milk—Police 
power of State—Power of Congress to curtail shipments of milk 
in interstate commerce—Lack of power of State to impose restraint 
on interstate commerce—Agricultural Marketing Agreement Act of 
1937—Policy of Congress with reference to interstate flow of milk— 
State limitation on export of milk prohibited by Agricultural Mar- 
keting Agreement Act—Object of Federal program—Court de- 
cisions compared and distinguished___..___-_-_________-__--_~-__- 


Agricultural Marketing Agreement Act of 1937 


Baitey Farm Datry Co. Et AL. v. ANDERSON, 157 F. 2d 87 (1946) 
Legality and constitutionality of classification provisions of Order 
el ws pe sn et oct a egal dec a aach 

BalLey Farm Darry Co. ef AL. v. JONES, 61 F. Supp. 209 (1945) Classi- 
TRING AF iri ee cnciecen eens meneame 

BALAzZs ET AL. (Avon DAIRY COMPANY ET AL.) V. ANDERSON, SECRETARY 
OF AGRICULTURE, ET AL. (D. C., N. D. Ohio, E. D.), 77 F. Supp. 612 
(1948). Administrative law—Scope of judicial review of milk 
order issued by Secretary—Conclusiveness of findings made by 
Judicial Officer—Function of interrogatories and production of 
records—Rules of Civil Procedure... =... 5.......--..- 

BALAZS ET AL. Vv. BRANNAN, SECRETARY OF AGRICULTURE, ET AL. (U. S. 
D. C. N. D. Ohio), 87 F. Supp. 119 (1949). Milk regulated under 
Order No. 75 as affecting interstate commerce—Commerce—Regu- 
lation of intrastate commerce substantially affecting interstate 


COTO CS ote cere an ens Ses cn amen ammasinmamumaes 


*Cumulative Index-Digest and Subject-Index of the court cases will be found in the 
December issue (No. 12) of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; 
6 A. D. 1833; 7 A. D. 1371; and 8 A. D. 1586.—Ed. 


1158 


Volume : Page 
Avon Dairy CoMPANY ET AL. v. EISAMAN, 69 F. Supp. 500 (1946) 
Denial of application to postpone effective date of Order No, 75_- 


6: 72 


8: 458 
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CUMULATIVE LIST OF COURT DECISIONS 


BAgRon Coop, CREAMERY ET AL. Vv. WICKARD, 140 I’. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward_ 
BEATRICE CREAMERY COMPANY ET AL. v. ANDERSON, 75 F. Supp. 363 
(1947) Validity of Order No. 68—lInapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 
dence—Failure to spread parity upon record_------_~----~-_~-_-~ 
C. J. WEILAND AND Son Dairy Propucts CoMPAnNny, INoc. v. WICKARD, 
Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review 
of Secretary’s order—Overpayments—Variation in total butterfat 


CHAPMAN ¥v. UNITED States, 139 F. 2d 827 (1943) Validity of 
producer-settlement fund provisions of act-__-----_--------_----- 
COSGROVE ET AL. v. WICKARD, 49 F. Supp. 232 (1943) Bona fide pro- 
Gucer—F indinges of Secretary... so ncn cit ecw 
CRuLL v. WICKARD, 137 F’. 2d 406 (1943) Findings of fact by Secretary 
as to petitioner’s status as handler sustained___-_-__---_-___----__ 
CRULL v. WicKAgp, 40 F. Supp. 606 (1941) Scope of judicial review 
it a a a hs octet gen eee 
DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDERSON, —— 
F. Supp. — (1947) Order No. 27—Reclassification of milk— 
Interpretation of Article III Section 2 (7)—Meaning of term 
“delivery to a purchaser”’—Permissibility of classification based on 
plant movement rather than ultimate utilization—Stipulation by 
subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—Inapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
injustice—Statutes—Consideration of exception to II-A classi- 
a i can eee 
DAIRYMEN’S LEAGUE COOPERATIVE ASs’N, INC. v. BRANNAN, SECRETARY 
oF AGRICULTURE, 173 F. 2d 57 (1949) Classification of milk—Class 
II-A—Status of handler determined by location of approved 
plant—Element of III-D classification of milk—Inapplicability of 
III-D classification—‘Purchaser’—Inapplicability of term used 
in regulation—Construction of phrase “not a handler”—‘Handler,” 
meaning of phrase—Delivery of cream to handler—Divisions of 
corporations found not separate jural persons—Inapplicability 
of milk market administrator’s interpretation of regulation rela- 
tive to manufacturing plant as distinguished from distributing 
plant—Milk not subject to III-D classification—Courts—Review 
by court of erroneous stipulation—Complaint of action of Judicial 
Officer not considered by court—Judicial Officer’s refusal to accept 
stipulation as final, approved by court—Duty of court relative to 
existing rights and obligations—Repudiation of agreed interpre- 
tation of regulation approved by court—Administrative law— 
Usage in reliance on administrative interpretation—Estoppel— 
Choice of reasonable construction of regulation—Test of reason- 
able construction of regulation—Judicial review of validity of 
regulation—Reopening of proceeding—Wayward and vacillating 
administration of regulation affecting third parties—Characteri- 
zation by court of difficulties involved in administration of milk 
orders—“Multifarious ramifications’—‘Supernatural powers’— 
“Fantastic proliferation”’—“Verbal mazes”__.-_-------.-_------ 
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ELM SPRING FARM, INC. ET AL. Vv. UNITED STATES, 127 F, 2d 920 (1942) 
Co-operative associations—Handler, who is 
FAIRVIEW CREAMERY, INC. v. WICKARD, 42 F. Supp. 757 (1942) Cal- 
culating freight rates to determine allowances to creamery com- 


GRANDVIEW Datry, INC. v. JONES, WAR Foop ADMINISTRATOR, ET AL. 
61 F. Supp. 460 (1945) Administrative law—Judicial review— 
Market service payments—Inapplicability of doctrine of res judi- 
cata to decisions of administrative officers and boards 

GRANDVIEW Datrry, INC. v. JONES, WAR Foop ApM’R, ET AL., 157 F. 245 
(1947) Disallowance of market service payments upheld—Conclu- 
sion—Findings—Substantial evidence 

GREEN VALLEY CREAMERY, INC. v. UNITED STATES, ET AL., 108 F. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 


GupcEL, Bop v. L. S. Iverson, Deputy MARKET ADMINISTRATOR OF 
THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S. GOVERN- 
MENT (D. C. U. S. W. D. Kentucky at Louisville, 1949). 87 F. 
Supp. 834. Dismissal—Action to enjoin milk market administra- 
tor from pooling milk—Lack of jurisdiction of court to entertain 
handler’s complaint—Exhaustion of administrative remedy under 
section 8e (15) of act—Failure to join Secretary of Agriculture as 
necessary and indispensable party—Effect of failure to prove alle- 
gation in complaint—Injunction—Suit to enjoin subordinate of 
Secretary not maintainable—Justiciable right—Effect of com- 
mingling of producer’s milk with that of handler—Estoppel—Mar- 
ket administrator’s action not binding upon Secretary—Court 
decisions distinguished 

H. P. Hoop & Sons v. UNITED StaTEs, 307 U. S. 588, 83 L. ed. 1478 
(1939) Amendment of milk order—Finding as to base period—Use 
of postwar period—Unavailability of statistics for prewar period— 
Validity of referendum—Right to vote—Vote by cooperatives— 
Equalization fund—Reinstatement of amended milk order—Find- 
ing as to effectuation of policy of act—Constitutional law—Due 
process of law—Validity of equalization provisions of order 

HocaNnssurG MILK CoMPANY, INC. v. JONES, WAR Foop ADMINISTRA- 
Tor, — F. Supp. — (1946) Order No. 27—Reclassification of milk— 
Burden of proof as to invalidity of market administrator’s action— 
Administrative law—Evidence—Weight of evidence—Limited au- 
thority of court to review Secretary’s action—Effect of failure to 
protest undue delay in making reclassification 

JOHN BE. ROSAScoO CREAMERIES, INC. v. CLINTON P. ANDERSON, Secre- 
tary of Agriculture of the United States (U. S. D. C., S. D. N. Y¥. 
1950). Parties—Dismissal of complaint for failure to substitute 


La VERNE Co-op Citrus AS8’N ET AL. Vv. UNITED STATES, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy 

M. H. RENKEN Darry Co. v. WickKarp, 45 F. Supp. 382 (1942) Order 
No. 27—Market service payments 

M. H. RENKEN Datry Co. v. WIcKARD, 47 F. Supp. 212 (1942) Order 
No. 27—Use classification........_.__...-...._.-..--. circles 3: 321 
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NEw ENGLanp Darrtigs, INc. v. WicKAkRD, 51 F. Supp. 444 (1943) Order 
No. 4—Cooperative, when not a handler_______--____--_-------_ 3:310 
New York State GUERNSEY BREEDER’S Co-op v. WICKARD, 141 F. 2d 
805 (1944) Limited character of judicial review of legality of 


UTI Oia oir eo scents aie ait aeoas tiieserened gel a iealeiee 3: 697 
OapEN Datry Co. v. WICKARD, SECRETARY OF AGRICULTURE, ET AL., 157 

F. 2d 445 (1946) Judicial review of War Food Administrator’s 

order—Order sustained and affirmed___._--._----__-_--__------ 6: 269 
ParRKER v. UNITED STATES, 153 F. 2d 66 (1946) Civil contempt—When 

contemnor released by discharge in bankruptcy__-_-------------- 6: 862 
PARKER Vv. UNITED STATES ET AL., 126 F. 2d 370 (1942) Corporations— 
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PARKER UV. UNITED STATES ET AL., 129 F. 2d 374 (1942) Corporations— 

Contempt—Diacretion of court... 2 ees 3:61 
PARKER Vv. UNITED STATES ET AL., 135 F. 2d 54 (1943) Corporations— 

Contenipt—Compensatory fite............. 5 enna 3: 65 
QUEENSBORO F'ARM Propucts, INc. v. WICKARD, 47 F. Supp. 206 (1942) 

Ondee Né.: 2i—Uew claasiieation. . nn tees 3: 212 
QUEENSBORO FARM Propucts, INC. v. WICKARD, 137 F. 2d 969 (1943) 

Order No; 27—Use classification... ......._.._............ 3: 220 
SauquoiT VALLEY FARMERS COOPERATIVE, INC. v. WicKArD, 45 F. Supp. 

104 (1942) Strict compliance with prescribed temperature___~--~- 3: 684 
SHAWANGUNK Co-op. Darriss, INc. v. Jones, 59 F. Supp. 848 (1945) 

Accounting by handler for milk received from producers__----~-- 5:124 


SHAWANGUNK Co-op. DarrigEs, INC. v. JONES, ET AL., 153 F. 2d 700 
(1946) Accounting by handler for milk received from producers__ 5: 576 
SHAWSHEEN Darry, INc., 47 F. Supp. 494 (1942) Claims against milk 
bandies provable in bankrupicy........ 3: 619 
SPRAGUE Darry COMPANY ET AL. Vv. ANDERSON, — F. Supp. — (1946) 
Validity of Order No. 69—Promulgation hearing record—Substan- 
tial evidence—Inclusion of contested county and townships in 
TAN ON i a peace, Screen ark Sia oe aad ani 
STARK ET AL. V. BRANNAN, SECRETARY OF AGRICULTURE, 82 F. Supp. 
614 (1949) Order No. 4—Invalidity of cooperative payment pro- 
visions—Stay order—Producers’ right to maintain class action 
to restrain Secretary against diversion of funds from producers’ 
pool—Action—Right to sue where encroachment is slight—Right 
to sue where expense of litigation is borne by another party— 
Power of court to set aside action of Secretary—Broad powers of 
Secretary not unlimited and his wide discretion not untram- 
meled—Lack of power of administrative agency to take property 
of one person for benefit of another—Words and phrases—Con- 
struction and meaning of word “Incidental”—Application of mean- 
ing of word “Incidental” relative to term “not inconsistent”— 
Administrative construction of statutes—Legislative history of 
provision of act relative to deductions for payments to cooperative 
OT IN a a Sr a oe eet een Sicspeo memeeipeeaeen 
STARK ET AL. v. WICKARD, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order_____--_--------- 3: 140 
STARK ET AL. Vv. WICKARD, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order__..-.---_-------_--~-- 3:121 
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TITUSVILLE Darry Propucts Co. v. ANDERSON, SECRETARY OF AGRI- 
CULTURE, 77 F. Supp. 232 (1945) Order No. 27—Evidence—Termi- 
nelion; of statuses enter. one a ieee enna ee 8:1211 
TITUSVILLE Darry Propucts Co. v. BRANNAN, SECRETARY OF AGRICUL- 1 
TURE, 176 F. 2d 332 (1949) Certiorari denied, 338 U. S. 905. Order 
No. 27 not regulation of arbitrary nature—Status as handler under 1 
Order No. 27—Regulation of shipments current in or affecting 
interstate commerce under Order No. 27—Status as handler subject 
to approval by Department of Health under Order No. 27—Judicial 
Officer’s decision holding status of petitioner as handler, affirmed__ 8: 1216 
UNITED STATES v. ADLER’S CREAMERY, INC., 107 F. 2d 987 (1939) Han- 1 
OO I a a ee 8: 1020 
UNITED STATES v. ADLER’S CREAMERY, INC., 110 F. 2d 482 (1940) In- 
junction—Collection or payment of money__------------------- 3: 1027 
UNITED STATES OF AMERICA, APPELLANT V. BORDEN COMPANY, CHARLES 
L. DRESEL, Harry M. REsER, ET AL., 308 U. S. 188 (1939). Provi- 
sions of Federal Anti-Trust Act not impliedly repealed by Agri- 
cultural Marketing Agreement Act of 1937—Provisions of Federal 
Anti-Trust Act not modified by Capper-Volstead Act—Court deci- 
ION RRR TR ICR a a 9: 740 
UNITED STATES Vv. BURLINGTON SANITARY MILK ComPANny, INc., (D. C. 
E. D. Wisconsin, 1944) Exhaustion of administrative remedy_--- 3: 1029 
UNITED STATES Vv. ELM SPRING FARM, INC., ET AL., 388 F. 2d 508 (1942) 
Cooperative associations—Handler, who is_----.---------_--- 3: 532 
UNITED STATES Vv. GREEN VALLEY CREAMERY, INC., 59 F. Supp. 153 
(1945) Civil contempt—Effect of discharge in bankruptcy upon ; 1 
Cellection- of compensatory Tine. .n oe ct emcee Secon 6: 860 
UNITED States v. H. P. Hoop & Sons, INc. ET AL., 26 F. Supp. 672 
(1939) Validity of Order No. 4—Constitutionality of Agricultural 
Marketing Agreement Act of 1937—Stare Decisis—Constitutional 
law—Delegation of legislative power—Due process of law—Find- 
ing as to base period—Country plant—Equalization fund—Inter- 
I NE i ee 7: 905 . 
UNITED SraTEs v. HoGANssBuRG MILK CoMPANY, INC., 57 F. Supp. 297 
(1944) Administrative law—Effect of failure to exhaust adminis- 
trative remedies—Market administrator’s determination as to 





amounts due from handler to producers’ settlement fund____--__ 6: 1034 
UNITED STATES v. LEVINE, 129 F. 2d 745 (1942) Conviction of employee 
of market administrator of accepting bribe-_--_--__----_--__---- 3: 615 


UNITED States v. Martin (U. S. D. C. D. Mass., 1948), Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order 


subsequent: to-injunction.judgment—_....._.......-..-=3.-....... 7: 494 
UNITED STATES v. RIDGELAND CREAMERY Co., 47 F. Supp. 145 (1942) 
Exhaustion of administrative remedy__-._.--_--_____-____--___ 3: 626 


UNITED STATES v. RocK Royat CO-OPERATIVE, INC., ET AL., 307 U. S. 
533, 59 S. Ct. 993, 83 L. ed. 1446 (1939) Constitutionality of act— 


PRI OE OLB OD INO JON one ic i cere awnceaatapemen 2:391 
UNITED STATES v. RUZICKA ET AL., 152 F. 2d 167 (1945) Exhaustion 
of administrative remedy—Judicial review__-.__-_.__-_________-- 5: 923 


UNITED STATES v. RUZICKA ET AL., 329 U. S. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture. 5: 931 
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UNITED STATES v. THE TELLING-BELLE VERNON CO., A CORPORATION, 
ET AL., (U. S. D. C. N. D. Ohio, E. D., 1948) Preliminary mandatory 
injunction—Compliance with milk order while its validity ques- 
IO ii ins tecnica ks Se cack nape aaa age ened acento 

UNITED STATES v. TITUSVILLE Datry Propucts Co., 63 F. Supp. 104 
(1945) Mandatory injunction—Stay of administrative proceeding_ 

UNITED STATES v. TURNER Datry Co., 162 F. 2d 425 (1947) Court en- 
joining compliance with and restraining violation of milk market- 
ing order—Right of government to mandatory injunction to com- 
pel payment of amounts due under milk marketing order—Inter- 
loeutory order— Pinal. COcisiON weiner mei ceaeeewen 

UNITED STATES v. TURNER Dairy COMPANY, 166 F. 2d 1 (Feb. 18, 1948) 
Modification of judgment of lower court by appellate court—Filing 
of reports—Payment of sums due market administrator—WDx- 
haustion of administrative remedy—Finding of ascertainment and 
determination of parity price—Handler’s right to question con- 
stitutionality of legislation of administrative order—Power of 
court to determine validity of administrative order______------ 
Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment—Exhaustion of 
SORT URE NUA SE SACs IN iii Sie lence ata comns 

UNITED STATES Vv. WESTERN FRUIT GROWERS, INC., ET AL., 34 F. Supp. 
794 (1940) Power of Federal court to protect its jurisdiction_-__ 

UNITED STATES v. Woop ET AL., 61 F. Supp. 175 (1945) Administrative 
law—Exhaustion of administrative remedy—Action to enforce 
eamspliance with Cone nk eee 

UNITED STATES Vv. WRIGHTWOOD DaAtry CoMPANY, 315 U. S. 110, 62 S. 
Ct. 523, 86 L. ed. 726 (1942) Effect of intrastate commerce competi- 
tion upon regulation of interstate commerce_____------------_-- 

UNITED STATES Vv. WRIGHTWOOD Datry CoMPANY, 127 F. 2d 907 (1942 
Powers of Secretary under: ect. 26... 2556 ce 

Voat’s Dairies, INC. v. WICKARD, 45 F. Supp. 94 (1942) Producer, who 
is—Judicial review of administrative definition______-______--___ 

WADDINGTON MILK Co., INc. v. WicKarD, 140 F. 2d 97 (1944) Order 
Wyo: 2i—Une. ChaMNCOTON. con sce Sees oe een 

Wawa Datry Farms, INc. v. Wickarp, 56 F. Supp. 67 (1944) Judicial 
review of Secretary’s ruling—No trial de novo___-_-_-----_--_-~ 

Wawa Datry Farms, INC. v. Wickarp, 149 F. 2d 860 (1945) Validity 
of milk-receiving station differential_____._._.____._.___._-_--__-__- 

WESTERN FRUIT GROWERS, INC., Er AL. Vv. UNITED STATES, 124 F. 2d 
881 (1941) Power of Federal courts to enjoin prosecution of State 
CHEE GOTION Sas Sections Serene 

WETMILLER Datry & FarM Propucts Co., INC. v. WICKARD, SECRETARY 
oF AGRICULTURE, 60 F. Supp. 622 (1944) Classification of milk in 
accordance with its utilization at second plant----_-.-_-----_-- 

WETMILLER DArtry & FarM Propucts Co., INc. v. WicKarD, 149 F. 2d 
830 (1945) Reclassification of milk by Secretary—Effect of market 
administrator’s acquiescence in III-A classification-__.__.__-___- 

WHITING MirK COMPANY v. CHARLES F. BRANNAN, SECRETARY OF 
AGRICULTURE OF THE UNITED States (D. C. U. 8S. D. Mass., 1949), 
Ruling of Judicial Officer relative to butter provision of Order No. 
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4 sustained by district court—Interpretation of butter provision of 
Order No. 4—Consideration of rationality of price schedule—Re- 
sort to administrative history—Policy of butter provision of Order 
No. 4—Interpretation of reporting and payment provisions of 
Order No. 4 not inconsistent—Permissibility of segregation of 
churned butter under Order No. 4—Claim of estoppel not well 
founded—Type of retroactive ruling relative to Order No. 4 inevi- 
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Commodity Exchange Act 

BoarpD OF TRADE OF KANSAS City, Mo., ET AL. v. MILLIGAN, U. S. ATTY., 
ET AL., 16 F. Supp. 859 (1936) Constitutionality of Commodity Ex- 
change Act—Interstate commerce—Adoption of necessary and con- 
venient means by Congress to exercise its powers—Due process 
clause 

Boarp OF TRADE OF KANSAS Clty, Mo., ET AL. v. MILLIGAN, U.S. ATTy., 
ET AL., 90 I’. 2d 855 (1937) Constitutionality of Commodity Ex- 
change Act—Purpose of act—Evidence—Presumption of constitu- 
tionality of statutes—Presumption as to performance of duty by 
public officials—Interstate commerce—Freedom of contract—In- 
junction 

Boarp or TRADE OF THE CITY OF CHICAGO ET AL. V. OLSEN, 262 U. S. 1, 
43 S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality of act 

IrvING WEIS AND COMPANY ET AL. v. CHARLES F. BRANNAN, SECRETARY 
OF AGRICULTURE, 171 F. 2d 232 (1948) Suspension of registration 
and trading privileges of futures commission merchant and floor 
broker—Requirements of act relating to written records—Conceal- 
ment and evasion of provisions of act relating to written records— 
Duty of Government inspectors—Administrative law—Review of 
act by appellate court as to appropriate punishment—Limitation of 
judicial review of remedies or penalties—Effect of violation of act 
by partner upon partnership 

Moore v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL. Vv. 
Boarp or TRADE OF CITY OF CHICAGO ET AL., 90 F. 2d 735 (1937) Con- 
stitutionality of Commodity Exchange Act—Interstate commerce— 
Congressional findings—Purpose of act—Prohibition of wild forms 
of speculation—Duty of Circuit Court of Appeals relative to Su- 
preme Court decisions in determining constitutionality of statute__ 8: 

NELSON v. SECRETARY OF AGRICULTURE, 133 F. 2d 453 (1943) Suspen- 
sion from trading privileges. 

NICHOLS & Co. v. SECRETARY OF AGRICULTURE, 131 F. 2d 651 (1942) Act- 
ing on other side of customers’ trades 

NicHoLts & Co. ET AL. v. SECRETARY OF AGRICULTURE, 136 F. 2d 503 
(1943) Offsetting, what constitutes 


Federal Seed Act 
BH. K. Harpison Seep Co. v. Jones, 149 F. 2d 252 (1945) Cease and 
desist—Seeds—False labels 
UNITED STATES v. DUNN, 55 F. Supp. 535 (1944) False seed advertise- 
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BARTLETT FRAZIER Co. Vv. HYDE ET AL., 56 F. 2d 245 (1932) Validity of 
provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity__...____- 

BARTLETT FRAZIER Co. ET AL. Vv. HYDE, SECRETARY OF AGRICULTURE, 
ET AL., 65 F. 2d 350 (1983) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process___-_-----_-------------_--- 


Packers and Stockyards Act, 1921 
MIpWEsT F'ARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL., Vv. 
SAME; BARTON v. SAME, 64 Supp. 91 (1945) Suspension of registra- 
tion—Unfair, unjustly discriminatory or deceptive practices_____-_ 
MIROTZNIK ET AL. Vv. UNITED STATES ET AL., 64 Supp. 635 (1946) Unau- 
thorized revocation of license—Denial of application for license of 
imiieented warine? ge a ee eee 
MORGAN ET AL. Vv. UNITED STATES ET AL., 298 U. S. 468, 56 S. Ct. 906, 80 
L. ed. 1288 (1936) Fair hearing—Rate proceeding___-__-__-__-- 
MorGAN ET AL. V. UNITED STATES ET AL., 304 U. S. 1, 58 S. Ct. 773, 82 
L. ed. 1129 (1938) Fair hearing—Rate proceeding__---------~-- ee 
NOsTRAND Pouttry MARKET, INC. v. UNITED STATEs ET AL., 59 F. Supp. 
245 (1945) Denial of application for license—Constitutionality of 
O68 6 oon eet eee So eae ee dae eee eee 
S1oux Ciry Stock YArps CoMPANY v. UNITED STATES, 49 F. Supp. 801 
(1943) Cease and desist from refusing to render stocky“rd serv- 


Str. JosepH Stock Yarps CoMPANY v. UNITED States, 11 F. Supp. 322 
(1935) Validity of stockyards rate order------.-.-----_-.~--_~ 
St. JosepH Stock YarpDs CoMPANY v. UNITED STATES, 298 U. S. 38, 56 
S. Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate order_ 
STAFFORD ET AL. Vv. WALLACE, 258 U. S. 495, 52 S. Ct. 397, 66 L. ed. 735 
(1922) Gonstitutioniality of eet... 2 ss a hee 
SULLIVAN Co. v. WELLS (U.S. D. C., D. Nebr.), 89 F. Supp. 317 (1950) 
Action of seller as constituting estoppel—Principal and agent— 
Liability of innocent agent—Courts—Supreme Court decision fol- 
lowed by Federal Court—Duty of licensed consignor under Packers 
and Stockyards Act, 1921 to serve all indiscriminately__-_-____-----_ 
UNITED STATES ET AL. v. MORGAN ET AL., 307 U. S. 183, 59 S. Ct. 795, 83 
L. ed. 1211 (1939) Retention of funds pending determination of rate 
ORE og sik recs eke ieee ee ee a ene eine 
UNITED STATES ET AL. v. MORGAN ET AL., 313 U. S. 409, 61 S. Ct. 999, 85 
L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 
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Perishable Agricultural Commodities Act, 1930 
A. J. Conroy, Inc. v. WEYL-ZUCKERMAN & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 
partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court_- 
ABE RAFELSON Co., INC., APPELLANT v. R. G. TUGWELL, as ACTING SEC- 
RETARY OF AGRICULTURE, APPELLEE, 79 F. 2d 653. Injunction—Power 
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of court to enjoin Secretary from threatened action to revoke li- 
cense and impose fines and penalties—Exhaustion of remedy—Con- 
sideration of constitutionality of act 

ALEXANDER MARKETING COMPANY Vv. HARRISBURG DaILy MaRKET (U.S. 
D.C., M. D. Pa.), 9 F. R. D. 248 (1949) Personal service of notice of 
appeal not required—Nonresident adverse party—Service by regis- 
tered mail—Proceedings under Perishable Agricultural Commod- 
ities Act, 1930 excepted from Federal Rules of Civil Procedure— 
Commencement of proceedings 

ALEXANDER MARKETING COMPANY Vv. HARRISBURG DAILY MARKET (U.S. 
D. C., M. D. Pa.), 87 F. Supp. 124 (1949) De novo proceeding— 
Effect of evidence failing to overcome prima facie case—Dam- 
ages—Resale of commodity—Costs—Reasonable attorney’s fee___-_ 

AMERICAN FRuIT GROWERS, INC. v. LEwIs D. GOLDSTEIN FRUIT AND 
PRODUCE CorPoRATION, 78 F. Supp. 309 (1948) Want of jurisdiction 
of district court—Failure to file appeal from Judicial Officer’s deci- 
sion within period required by act 

Bacon BroTHers Vv. CAD HEATON FruIT Company, — F. Supp. — (Dec. 
19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 
versity of citizenship—Jurisdiction of district court—Appeal from 
decision of Secretary. 

Bacon BrotHers v. CAD HEATON Fruit Company, — F. Supp. — (June 
80, 1947) Interest allowed on contract—Amount of attorney’s fee 
allowed counsel for appellees 

BaArKER-MILiER DISTRIBUTING Co. v. BERMAN, 8 F. Supp. 60 (1934) Sec- 
retary’s order sustained by court—Assumption by court of juris- 
diction of Secretary—Effect of prima facie case made out by find- 
ings and order of Secretary—Proper manner of avoiding effect of 
finding of Secretary—Inapplicability of statute of frauds to trans- 
action involving purchasing agent of buyer—Damages—Perform- 
ance of duty by buyer in minimizing loss—Right of rediversion 
where buyer failed to acquire title to commodity 

BELL ET AL. v. MAIn, 49 F. Supp. 689 (1943) Transaction constituting 
sale, and not consignment 

CALIFORNIA FrvuIT EXCHANGE v. Morris HENRY AND ANTHONY Spra- 
CALE, PARTNERS, T/A SPRACALE FRUIT COMPANY. (D.C. U.S. W. D. 
Pa., 1949), 89 F. Supp. 580. Interpretation of contracts—Prima 
facie case made out by findings of Secretary—When uncontradic- 
tory testimony raises a question of fact—Buyer assuming risk of 
normal deterioration losses arising in transit—Proof of existence 
of custom and usage—Burden of proof as to existence of custom 
and usage—Measure of damages based on resale of commod- 
ity—When irregularities in conduct of juror or counsel authorize 
new trial—Jurors not concluded by sealed verdict 

Ernest FE. Fapter Co. v. Hesser, 166 F. 2d 904 (1948) Rejection of 
commodity—Assent of seller to rescission—Implied warranty of 
merchantability—Implied warranty of suitable shipping condi- 
tion—Appeal—Defenses open on appeal from Secretary’s repara- 
tion order—Relationship of act to law of sales—Passage of title— 
Lack of right of rescission, when 





CUMULATIVE LIST OF COURT DECISIONS 1167 


ge 
Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
HANDLER PRoDUCE COMPANY v. M. A. McPETeErRs (D.C. U.S. S. D. Ill. 
7 1949) Appeal from reparation order—Findings of fact and order of 


Secretary approved by court—Prima facie evidence—Section 499g 

(c) of act—Jurisdiction of court—Substantial evidence—Failure 

to overcome peima. facie ciees 8 nh eA ee 9: 1145 
HARCOURT-GREENE Co. v. PENNSYLVANIA MACARONI Co. (U.S. D. C. 

W. D. Pa.), 82 F. Supp. 488 (1949). Contract of purchase and 

sale—Effect of failure to comply with statute of frauds—Evi- 

dence—Failure to show breach of contract_____--_------__----_- 9: 758 
HoFFMAN BANANA COMPANY VU. SCHULTZ BROKERAGE Co., a partnership 

— F. Supp. — (1947) Attorney’s fee—Allowances as part of cost 

OF G60 TURTON a aie cic eee meee amnion 6: 1098 
JOSEPH DENUNZIO FRUIT CoMPANY Vv. CRAIN, D. B. A. ASSOCIATED FRUIT 

DISTRIBUTORS OF CALIFORNIA AND THE RED LION PAcKING COMPANY, 

79 F. Supp. 117 (1948) Trial de novo—Evidence aliunde or de hors 

the record—Contracts—Offer and acceptance—Meaning of term 

“pooked”—Anticipatory breach—Buyer’s remedy—Statutes—Con- 

structicn and interpretation—Punctuation as aid in—Illegality of 

contracts—“Signature,” what is—Statute of frauds, how satis- 

fied—Teletype messages—Principal and agent—Principal partially 

disclosed—Damages—Emergency Price Control Act—Courts— 

Question of election to hold party liable—Application of national 

law to federal questions—Administrative law—Findings of fact 

and reparation order as prima facie evidence_________--_-_---_~- 7: 1009 
JOSEPH MARTINELLI & Co., INc. v. L. GILLARDE Co., 73 F. Supp. 293 

(1947) Lawful rejection of commodity sold on basis of rolling ac- 

ceptance final because of inherent defect—Cladosporium rot—Pass- 

age of title—Risks of normal deterioration and damage in transit_._ 7: 359 
JOSEPH MARTINELLI & Co., Inc. v. Stmon Srecet Company (U.S. C. A. 

1st Cir.), 176 F. 2d 98 (1949) Right of buyer on an f. o. b. acceptance 

final basis to reject commodity because of fraud—Right of buyer on 

an f. o. b. acceptance final basis to avoid contract induced by 

fraud—FEffect of discovery of fraud after breach of contract—Fraud 

as a defense after its discovery—Contract induced by fraud void- 

able—Election of remedy by party defrauded—Right to recover 

damages for fraud by party breaching contract—Court decisions 


Oa aaa a ohn he et ep eee eee 8: 981 
KrevuGer v. ACME Fruit Company, 75 F. 2d 67 (1935) Constitution- 
OURS OF 606g oo eee one 2:471 


L. GILLARDE COMPANY ¥. JOSEPH MARTINELLI & Co., INC., 168 F. 2d 276 
(1948) * “Rolling acceptance final” sale—Unlawful rejection— 
Waiver of right to claim damages by unlawful rejection of ship- 
ment—Relationship of contract terms: “rolling acceptance,” “roll- 
ing acceptance final’ and “f. o. b. acceptance final”—Buyer’s 
remedy under contract term of “rolling acceptance final’—Sub- 
stantial and practical compliance with bond requirements of act__ 7: 421 

L. GILLARDE COMPANY ¥V. JOSEPH MARTINELLI & Co., INc., 169 F. 2d 60 
(1948) * Unlawful rejection—Waiver of right to claim damages 
for breach of contract—Prior judgment amended—Statutes—De- 
partmental interpretation of regulation-___-_--_-----_---_-~--- 7: 595 





*Certiorari denied by the Supreme Court on December 6, 1948, 335 U. S. 885.—Hd. 
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Propuce Co. (U. S. D. C. N. D. Texas, 1945) Judgment upon 
verdict of jury—Bond in double amount of reparation award— 
Ps A | a eee eae eee ee eee ee Eee ee 
Pasco County PeacH Ass’N v. J. F. Sottey & Co., INc., 146 F. 2d 880 
(1945) Principal and agent—Agent’s authority to receive ad- 
vances—Authority of agent not established by broad language 
letter—Agent’s authority to receive payment not implied from his 
authority to sell—Presumption of authority of agent to receive 
payment affected by his restricted authority—Assumption of risk 
of lack of agent’s authority—Lack of right of agent to use agency 
for his benefit—Customs and usages—Seller not bound by custom 
lacking force of law—Effect of specific notice limiting scope of 
agent’s authority upon business custom__--_---_----____-__-____ 
SAWYER ET AL. V. PASKOFF ET AL.; SAME V. PEISAKOFF ET AL., 74 F. 
Supp. 24 (1947) Sufficiency of evidence, relating to performance of 
contract, for jury—Denial of motions for new trial_--____.___-__ 
SMITH v. WHITE ET AL., 48 F. Supp. (1942) Authority of Secretary 
to promulgate procedural rules—Evidence—Secretary’s action 
presumed in accordance with procedural rule—Reconsideration of 
reparation order—Findings of Secretary—Prima facie evidence— 
Allowance of claim after reconsideration—Effect of record failing 
to disclose rules of practice relative to reconsideration of repara- 
tion order—Courts—Consideration by court of supporting testi- 
mony not within record before Secretary—Function of court 
relative to reparation proceeding—Effect of failure to establish 
seller’s notice of resale contracts—Practice and pleading— 
Amended complaint—Damages—Seller’s inability to meet issue 
relative to market price of produce justified—Federal Rules of 
Civil Procedure—Amended proceedings to conform to proof—Con- 
tract of purchase and sale—Damages for nonperformance_---_-- 
THE LeRoy Dyat Company, INc. v. ALLEN, — F. Supp. — (1946) 
Breach of contract justifying rejection by buyer (reversed by 


Tue LERoy Dyat Company, INC. v. ALLEN, 161 F. 2d 152 (1947) Im- 
material breach of contract by seller not justifying rejection by 
buyer—Meaning of term f. o. b. acceptance final____--___-______- 

UNITED STATES Vv. SoLomon, 3 F. R. D. 411 (1944) Action to enjoin 
dealer from operating without a license—Penalties—Jurisdiction— 
Interstate commerce—Fresh vegetables—Inapplicability of Fed- 
eral Rules of Civil Procedure in civil suits of quasi-criminal na- 
ture—Mistrial—Effect of cross-examination erroneously allowed 
a 


8: 847 


Volume: Page | 
L. Yukon & Sons Propuce CoMPANY v. FINERMAN AND SCHOENBURG 
(D. C. U. S. S. D. California C. D. 1948) Failure to repay 
purchase price—Lack of suitable shipping condition—Lawful 
IN ic a a 
Locin CorPORATION v. S. Borner & Sons, 74 F. Supp. 133 (1947) 
Sufficiency of bond—Motion to dismiss appeal—Motion to strike 


6: 1191 
Mite ENp Fruit ExcHancg, Ino. v. O. S. HURLEY, D. B. A. O. S. HURLEY . 


5: 804 


8: 327 


7: 849 


8: 766 


6: 490 


; 








Peri: 


Sugs 








CUMULATIVE LIST OF COURT DECISIONS 


Page 
W. H. Latter & Co., Inc. v. C. E. JACKSON Co., 75 F. Supp. 827 (1948) 


Dismissal of motion to dismiss appeal for want of jurisdiction— 

Motion for leave to amend answer granted—Denial of motion for 

347 SRE, | GR I a se heat gt a oun eimai gustan 
: WESTERN FRUIT GROWERS, INC. Vv. BEILMAN PRODUCE Co., INC., 75 F. 
Supp. 334 (1948) Unlawful rejection—Damages—Costs—Attor- 

1191 NE a ce cerca cite cae Seiesec dew ct ind cases een eslanscion emcee heinasiosteaaiais 


Sugar Act of 1948 
CENTRAL Roig REFINING Co. ET AL. Vv. SECRETARY OF AGRICULTURE 
(Porto Rican AMERICAN SuGAak REFINERY, INC., ET AL., INTER- 
04 VENORS), 171 F. 2d 1016. (1948) Validity of Order No. 18—Ad- 
' ministrative law—Judicial review of administrative action— 
i Gonstitutionslity of provisions of act... nnn nn cnnnccnawnes 
SECRETARY OF AGRICULTURE, PETITIONER Vv. CENTRAL RoIG REFINING 
CoMPANY, WESTERN SuGAR REFINING COMPANY, ET AL. (NO. 27.) 
Porto RICAN AMERICAN SuGAR REFINERY, INC., PETITIONER Vv. CEN- 
{ TRAL Roa REFINING COMPANY AND WESTERN SuGAR REFINING 
i CoMPANY. (No. 30.) GOVERNMENT OF PUERTO RICO, PETITIONER V. 
SECRETARY OF AGRICULTURE, PoRTO RICAN AMERICAN SuGAR RE- 
FINERY, INC., ET AL. (No. 32.) 94 Adv. Op. (L. ed.) 297 (Febru- 
aT ary 6, 1950.) Validity of Order No. 18—Proper measure as to 
“past marketing” and “ability to market”—Administrative law— 
Scope of judicial review of administrative action—Scope of com- 


ERR mre: 


RIT 


9 merce. clause—New problems—Order No. 18—Commerce—Geo- 
graphic uniformity of regulation—National policy—Due process— 
Commerce clause—Discrimination—Sugar Act of 1948—Refined 
sugar quotas—Constitutional law—Courts—Scope of review of 
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Government! 


The Constitution 
The Congress 
The Courts 
Executive Office of 
the President 
Department of the 
Treasury 
Bureau of Customs 
National Military 
Establishment 
Federal Security Agency 
Food and Drug Housing and Home 
Administration Finance Agency 
Cae Services Selective Service System 
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NFORMATION about these and other Federal 
departments and agencies is to be found in the 
1949 United States Government Organization Manual, 
an authoritative 725-page handbook covering the 
legislative, executive, and judicial branches of the 
Government. Issued annually by the Division of 
the Federal Register, the National Archives Estab- 
lishment, General Services Administration. 
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